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DAMAGES IN CONTRACT 





FOREWORD 


WiuiiaM B. Harvey* 


In 1931 when Selected Readings on the Law of Contracts was 
published under the auspices of the Association of American Law 
Schools, remedial problems played anything but a prominent role in the 
volume. The table of contents was almost entirely innocent of any 
suggestion of remedial coverage. Much of the contents might fairly be 
represented by such ontological disputes as that revolving around the 
equation of promises and offers, and the true nature of detriment in 
consideration, To be sure, a careful searcher of the index might find 
a few entries under such headings as Damages, Specific Performance, 
and Quasi-Contract. But the focus of attention was substantive rights, 
validated through a stately dialetic that moved with measured tread 
through offer, acceptance, consideration. “Hawks, pepper corns, or 
roundelays—they move the Court like calomel.” And still Llewellyn’s 
persistent question, “What the hell!’? 

In fairness it should be said that the “Law of Contracts” as 
delimited by the distinguished authors and editors of the 1931 volume 
respected established jurisdictional lines in the academic trade. One 
didn’t fudge on his brothers who taught Damages, Equity or perhaps 
Quasi-Contract. Thus generations of law students were conditioned 
early to thoroughly bi-level view of rights: substantive rights, enjoying 
virtual immunity from the skeptical question, “So what,” and remedial 
rights, examined in variously labeled but discrete curricular packages. 

Much current scholarship, of which this symposium provides ex- 
amples, and, to an increasing extent, the teaching of contract law are 
now emphasizing the inseparability of substance and remedy. This is 
gain. But there is more than one level of discussion of remedies—it 
doesn’t suffice to talk only in terms of availability, important though 
that fact is. One must also ask, if a remedy is available, how good or 
desirable is it, compared with others which might be used. Consider, 
for example, the vendor of land facing his defaulting vendee. Can he 
maintain an action at law for the unpaid price? The evidence suggests 
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1 Llewellyn, Ballade of the Class in Contracts, Put 1n His THumes (1931). 
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that in most states he probably can. But how can he realize on his 
judgment? Can he levy on the land itself? If so, what passes on the 
execution sale? If not, what is the status of his title after he removes 
the stay of execution on his judgment by depositing a deed in court? 
If such questions and any answers worth hazarding don’t mark out a 
clear channel, and probably even if they do, the relative advantage and 
risk of alternative remedies remain for consideration. What about a 
damage action, with or without a prior resale of the land? Or fore- 
closure of the contract in equity? Or perhaps invoking the forfeiture 
clause in the contract and forgetting the whole sorry mess? Only after 
such a weighing and measuring, a totaling of benefit and hazard, can 
one talk significantly about the vendor’s “contract right.” 

Fortunately, this symposium is not restricted to the damage remedy 
or those based “on the contract.” Equitable relief receives an appropriate 
bow and several of the articles are concerned with remedies aiming at 
restitution, The latter area presents one of the most pressing demands 
for scholarly analysis and systemization of doctrine. Restitution may 
provide at least a backstop in situations where preferred contract relief 
fails, but it may offer more. For example, the dramatic results fre- 
quently encountered in quasi-contract cases where plaintiff suffers a 
breach while performing a loss contract suggest a highly attractive alter- 
native to a remedy on the contract. 

While trends relating to contract remedies are less dramatic than 
those in tort, they are nevertheless discernible. Increasing willingness 
to give restitutionary relief to a defaulting plaintiff and more widespread 
recognition that lost resale profits are often the only fair measure of 
compensation on breach of a sale contract characterize the decisions. 
Modified remedial patterns under the Uniform Commercial Code de- 
mand careful analysis and evaluation. In developing and presenting 
this symposium, the Journal makes a significant contribution to an under- 
standing and appraisal of the actually operative law of contracts. 

















RESTITUTION OR DAMAGES? 


Joun P. Dawson* 


The remedies aimed at restitution of unjust enrichment have grown 
like Topsy. They could be better described as a diversified litter of 
Topsies, with a common parentage that was only recently discovered. 
In explaining their parentage and their strong impulses toward growth 
the Restatement of Restitution has rendered major service to the legal 
profession. Nevertheless, despite the attention they have thereby received, 
many lawyers still approach the restitution remedies with uncertainty and 
wonder. The reasons for this are easy to understand. The remedies 
take several different forms, their growth is still proceeding actively, 
and the competition between these relative newcomers and other standard 
remedies raises serious questions as to main objectives in our remedial 
system. At no point is there greater confusion over objectives than in 
the area selected for this symposium—the remedies for breach of contract. 

This sketch must be brief. It aims only to provide an introduction 
to a literature that is now quite extensive. Citations will be kept to a 
minimum and in particular there will be no attempt to survey all the 
grounds for restitution that have been recognized in American law, for 
this would require a major treatise. The object will be merely to charac- 
terize the major types of restitution remedies and then to consider their 
interaction with damage remedies in cases of substantial breach. 


Tue Restirution REMEDIES 
Quast-C ontract 

The common law liability now commonly described as quasi- 
contractual developed primarily through the action of general assumpsit, 
whose most notable feature was a brief and stereotyped form of 
pleading. The common counts—chiefly the counts for money had and 
received, goods sold and delivered and work and labor done—disclosed 
so few facts that the bases of liability were often left conveniently 
ambiguous. The ambiguity was convenient not only for plaintiffs’ at- 
torneys but to some extent for the courts themselves through the free- 
dom thus acquired in extending relief in meritorious cases without much 
concern for general theory. Still in widespread use, the common counts 
do some of their most useful and important work in the enforcement 
of express contract. They can be joined as separate counts with pleadings 
that allege in all the required detail an express contract and its breach. 
In this context the common counts provide a helpful anchor to wind- 
ward in the event that proof of contract or breach fails for some reason 
not wholly destructive of the plaintiff’s claim. Or instead, the plaintiff’s 
claim for money promised or for the contract price of goods or services 
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may be stated exclusively by one or more of the common counts without 
further description of the underlying transaction. In either case, the 
remedy granted—always in the form of a money judgment—can be 
and often will be a remedy for breach of express contract, with recovery 
simply of the contract price. 

The stereotyped allegations of the common counts, however, can 
also apply to a great variety of claims that have no connection with 
express contract or, if they have some connection, aim at objectives 
quite different from those of the standard contract remedies. This has 
been a source of confusion. Procedural ambiguities have no doubt helped 
to compound the confusion—not only the abbreviated language of the 
common counts, but the formal tie between special and general assumpsit 
which gave a specious appearance of “contract” to liabilities arising out 
of unjust enrichment. It is true that modern decisions contain elaborate 
statements by many courts drawing the distinction between contracts 
“implied in fact” (1.e., resting on actual intent inferred from conduct) 
and contracts “implied in law” (i.e. resting on liability to restore un- 
justified gains). These statements have helped somewhat to dispel the 
confusion, but the difficulty lies deeper and is to some extent inescapable. 
In many situations contract and unjust enrichment doctrines merge in 
application; a familiar illustration is the contract “implied in fact” from 
the conscious appropriation or retention of a valuable asset, under circum- 
stances apprising the receiver that compensation was expected.’ Indeed 
when one begins to explore the whole field of contract law with the 
enrichment factor in mind, one soon discovers its ubiquitous effects on 
the framing and application of contract doctrines. This does not mean, 
of course, that the effort to distinguish the liabilities arising from express 
contract from those arising out of unjust enrichment is not worthwhile 
or should be relaxed. It rather suggests that the problems of clarification 
are serious and pervasive and that they are merely somewhat aggravated 
by the accidents of procedural history. 

The conception of unjust enrichment as ordinarily defined includes 
not only gain on one side but loss on the other, with a tie of causation 
between them. This conception has been phrased in various ways— 
‘enrichment at the expense of another,” “gain through another’s loss,” 
or in Keener’s phrase (used in connection with liability in quasi-contract ) 
that there must be “not only a plus, but a minus quantity.”* Actually 
these components, appearing in an immense variety of situations, are 
highly variable both in their own content and in their interconnections. 
The “loss” need not involve any physical diminution or subtraction from 
the assets of the complaining party; the requirement of loss can be 
satisfied if a legally protected interest is invaded—e.g., the right of an 
owner to exclusive use of a chattel. The “gain” can consist of money, 


‘ 





1 Corpin, Contracts § 75 (1950). 
2 KEENER, QUASI-CONTRACTS 163 (1893), quoted with approval by Woop- 
WARD, QUASI-CONTRACTS § 274 (1913). 
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the discharge of an obligation, the use of a physical asset or an idea, 
or a desired course of action by another human being—the latter being 
described as “services” or “bargained for performance” and thereby 
made to seem almost as real as land or a shovel. The amounts of the 
gains and the losses will often be quite different. The connections be- 
tween them can become extremely attenuated. In the terminology used 
in quasi-contract, the money-judgment remedy of the common law, all 
these complications are summed up—often they are simply submerged— 
in the key-word “benefit.” In many discussions it is made to appear 
that both the grant of a quasi-contract remedy and the measure of re- 
covery will depend merely on a process of definition: is there a “benefit” 
and if so, how much? Not much reflection is required for one to dis- 
cover that at every point in this complex equation there are judgments 
of fairness and of social policy, even before one faces the critical question, 
when is enrichment “unjust”? 

Yet it is the presence of some kind of gain-loss equation that ex- 
plains the extraordinary progress of the unjust enrichment idea in most 
of its modern applications. For persons who have suffered loss, the loss 
alone is bad enough. But when it has produced an identifiable gain in 
another person, the sense of loss is greatly aggravated. Likewise, from 
the viewpoint of detached observers seeking a rational scheme for se- 
lecting the claims that will receive legal protection, the merit of a claim 
for loss is much reinforced when the loss is matched by the gain of 
another. Claims for restitution of unjust enrichment have therefore 
had a special appeal and favored treatment. This has been true in other 
legal systems as well as our own. Indeed, when one explores the sub- 
terranean workings of the idea of unjust enrichment, one suspects that 
it has long been at work under various disguises and in quite unlikely 
places. One recent writer has suggested, for example, that with suitable 
modifications the notion of unjust enrichment may help to explain tort 
liabilities of enterprises that create abnormal risks; liabilities might arise 
not from a gain that matches the loss incurred by others but from a gain 
made possible by increasing their risk of loss.* Certainly in the law of 
property, the law of trusts and elsewhere notions of unjust enrichment 
have helped strongly to reinforce conclusions that partly depend on other 
factors. But this is merely to say in another way that the prevention of 
gain through another’s loss is an objective that has a special appeal. In 
the law of restitution it becomes the central objective, even though 
necessarily mixed with other objectives. There is some point in restricting 
restitution remedies to situations in which one can find these primary 
elements: gain acquired through another’s loss. The point in such re- 
striction is not that we wish our concepts to be “pure,” for a concept cast 
in such general terms must be qualified and limited in application and 
must absorb many elements from the various contexts in which it is 








3 Keeton, Conditional Fault in the Law of Torts, 72 Harv. L. Rev. 401 
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applied. The point is rather to avoid undue confusion, by marking out 
the elements that give restitution claims their special appeal and entitle 
them to their favored treatment. 

It is easiest to visualize the nature of the problems if one examines 
quasi-contract as an alternative remedy for tort, wholly divorced from 
express contract. The great bulk of the cases in which quasi-contract 
has been used are cases of misappropriation of chattels and negotiable 
paper. Some have involved the mere use of chattels and a few have 
involved the use of land, though in the latter instance there survives in 
most states a requirement that occupancy must derive from actual agree- 
ment (including “implied-in-fact” agreement).* The problem of deter- 
mining whether grounds for restitution exist is enormously simplified in 
this whole group of cases by carrying over the tests for liability in 
damages established by the law of property and the law of tort. But 
not all the elements of loss that could be included in a claim for damages 
will constitute a “benefit” for the purposes of quasi-contract recovery. 
If the indemnity sought is for some interest in the plaintiff arising from 
his own special need or profit-making capacity, it will usually be excluded 
from consideration, Likewise if the only purpose of a money award 
would be to supply the cost of repairing injury, it will be considered one 
for damages only.” On the other hand, gain to the wrongdoer can exist 
without any showing of ultimate profit or utility to him, provided the 
interest invaded is one that others commonly pay for or might con- 
ceivably pay for.® In borderline situations there is a shifting and un- 
certain line that is not sharply defined in the decisions and that in some 
degree depends on the procedural or substantive advantages that the 
plaintiff seeks in adopting a restitution theory of recovery—e.g., proof 
in bankruptcy as compared with the privilege of filing a counterclaim in 
a “contract” action or the advantage of the longer statute of limitations 
allowed in “contract” actions, 

An intermediate position is likewise adopted ordinarily on the re- 
lated issue of measure of recovery, once a “benefit” has been found. 
In most situations the measure adopted is some form of “market” value, 
based on evidence of what other persons do or might pay. This measure 
has been departed from in one group of cases, where a tort-feasor has 
resold chattel property for money; a majority of decisions has restricted 
the owner’s recovery to the money proceeds of the sale, even though 
evidence showed that these proceeds were less than “market” value. 
It seems probable that these decisions reflect nothing more than the 
misunderstanding as to the bases of restitution that appeared in some 





4 Comment, 30 Micu. L. Rev. 1087 (1932); Annot., 167 A.L.R. 785 (1947). 

5 Reporters’ Notes, RESTATEMENT OF RESTITUTION § 128 (1937). See Felder v. 
Reeth, 34 F.2d 744 (1929). 

6 Out of many examples: Shell Petroleum Corp. v. Scully, 71 F.2d 772 
(1934) ; Raven Red Ash Coal Co. v. Ball, 185 Va. 534, 39 S.E.2d 231 (1946). 
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early decisions.‘ Certainly they reflect a major shift from the assump- 
tion found in most situations where quasi-contract is used as an alterna- 
tive remedy for tort—the assumption that the injured party should be 
relieved of the risk that the wrongdoer might fail to exploit the mis- 
appropriated asset to maximum advantage. But these decisions do sug- 
gest that “benefit” in quasi-contract is a term with variable content and 
that it can be redefined as tort-feasor’s net gain if reasons of convenience 
or policy should make this shift desirable. 


There are some situations where this shift may be desirable. One 
type would be where the “market” used to supply standards of value is 
unorganized or non-existent. It will often be necessary, for example, 
to use money judgment remedies where the wrong consists of the mis- 
appropriation of commercially valuable ideas, or interference with con- 
tract relations. They may also be needed where advantages are secured 
through exploiting the “good will” developed for a commercial product 
though without direct competition, or perhaps in commercially profitable 
defamation or invasions of privacy. Whatever the form of action— 
even in an action for damages—the most practicable measure of re- 
covery as well as the essential ground of complaint will often be the 
profit actually realized. If a money judgment is the only remedy 
needed, there seems to be no irresistible reason why quasi-contract should 
not be used and why defendant’s profit should not measure recovery.® 
But it is not only in these new and expanding areas of modern tort 
liability that one will find the phenomenon of an injured person unable 
to realize at all, or as much, through his own sale or exploitation of the 
interest involved. In the well-known Kentucky cave case, defendant 
realized profits through underground trespass 360 feet beneath the sur- 
face of plaintiff’s land. Plaintiff, through lack of access to the cave, 
could not have realized anything, but nevertheless was allowed to recover 
a proportionate share of defendant’s profit.® Are there general reasons 
of policy for recapturing the profit realized in these and other kinds of 
wrongs, even though the injured party was wholly disabled from real- 
izing the profit himself? This is a question that has arisen in other types 
of restitutionary remedy, Surely the answer should not depend on the 
form of action. 

It is primarily through the overworked concept of “benefit” that 
our courts in quasi-contract actions have tried to express the complex 





7 Annot., 97 A.L.R. 244, 274 (1935). 

8 York, Extension of Restitutional Remedies in the Tort Field, 4 U.C.L.ALL. 
Rev. 499 (1957), argues for the development of restitution, and especially quasi- 
contract, in this large group of situations. 

9 Edwards v. Lee’s Adm’r, 265 Ky. 418, 96 S.W.2d 1028 (1936). The plain- 
tiff’s share of the profit was measured, however, by a most mechanical formula— 
in proportion to the ground area owned by each party in the portion of the cave 
used as a tourist attraction. 
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equation between losses and gains. In other restitution remedies the 
verbal formulas have been freer. 


Equitable Accounting 


The equitable accounting, like quasi-contract at law, ends in an 
order for payment of money, though in an appropriate case an equity 
court could no doubt give variant types of relief. The need for a money 
decree can of course arise in a great variety of equitable actions. Ac- 
counting for profits, as distinguished from damages for losses caused, 
was awarded in earlier equity cases as an incident to injunction against 
tort, even in such venerable torts as trespass to land.’° Similarly in cases 
of trade mark infringement and unfair competition, money decrees for 
profits realized have been awarded as an incident to injunction."* Similar 
relief has been given in a variety of other situations where equity powers 
were exercised on independent grounds, 


It is a more difficult question whether the need for an accounting 
provides in itself a sufficient basis for the exercise of equitable juris- 
diction.’* Traditionally there have been three reasons recognized for 
equitable accounting—reasons that are distinct though they often appear 
together in particular cases to reinforce each other. One of these—the 
need for discovery—has been rendered obsolete in many states by the 
development of pre-trial discovery in legal actions. Another reason for 
resort to equity—the complexity of the accounting process itself—applies 
in a relatively small group of situations. In this context the decree may 
aim simply at restitution or it may, in appropriate cases, amount in effect 
to a remedy for enforcement of express contract. The most common 
reason for an equitable accounting is the presence of a “fiduciary” 
relationship. This phrase includes not only the express trust, but partner- 
ship, joint enterprise, attorney and client, even principal and agent. As 
one moves to the outer limits of this large group, it becomes more doubt- 
ful whether equity jurisdiction is needed—whether a money judgment at 
law is not adequate. Whether the “accounting” is in equity or at law, 
however, is for present purposes unimportant. In either event the 
liabilities of the fiduciary will be judged by similar tests. The high 
standards of honesty and disinterest that are imposed can often be ex- 
plained as the product of agreement, so that compulsory surrender of 
gains received amounts in effect to enforcement of express contract. 
But as a rule the courts make no effort to explain results in these terms. 
The duty of the fiduciary to restore gains that were made possible by 
the faith reposed in him is a duty arising directly from the relationship. 





10 Thomas v. Oakley, 18 Ves. 184, 34 Eng. Rep. 287 (Ch. 1811). 

11 York, supra note 8, at 510-17. 

12 Decisions on the matters discussed in this paragraph are collected in 
Dawson AND PALMER, CASES ON RESTITUTION 77 (1958) (“Equitable Accounting 
in Claims Normally Cognizable at Law’). 
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Unjustified gains he must restore, whether he promised to restore them 
or not. 

The characteristic feature of the equitable accounting is that it aims 
to recapture profit. As against a defaulting “fiduciary” this aim will 
ordinarily be pursued with total disregard of the question whether the 
opposite party could have realized this profit himself or has suffered 
measurable loss, For example, where a public official accepts a bribe to 
influence his approval of an official transaction, the governmental agency 
that he serves can force him to surrender the money received without 
any showing that the transaction approved by him was improvident or 
that terms more favorable could have been secured.’* Similarly where 
an agent of a private principal receives a bribe, the amount of the bribe 
can no doubt be recovered by his principal; it can be recovered, indeed, 
in a quasi-contract action at law.’* There seems to be no reason why the 
basic liabilities in all such cases need any longer to be conceived as 
purely equitable if the accounting problems are simple and a money 
judgment will suffice. It is true that the element of loss involved in the 
unjust enrichment equation becomes extremely attenuated. On the side 
of the fiduciary there is a breach of duty; the duty not to extract profit 
from the relationship is imposed not only because the person he serves 
has reposed trust in fact, but because the functions that the fiduciary 
performs will be impaired if self-interest is allowed to deflect judgment. 
In order to remove the profit incentive, gains realized must be restored 
even though they cannot be shown to correspond with any disadvantage 
to the other party. 

The question as yet unanswered is whether similar policies of de- 
terrence will come to be recognized more broadly in other types of 
breach of duty. There has appeared some disposition, in New York at 
least, to extend the equitable accounting to cases of simple misappro- 
priation.’® Other states have not followed this lead. If it is to be fol- 
lowed there seems to be no reason whatever for using the form of 
equitable accounting. If there is any general policy in favor of taking 
the profit out of the old-fashioned torts, it can be given effect just as 
readily in quasi-contract at law. Once a sufficient breach of duty has 
been established, “benefit” can be defined as market value or net gain, 
whichever is higher. 


The Constructive Trust 


The constructive trust emerged, like the equitable accounting, from 
the dark and unexplored recesses of the early Chancery. But the essential 





13 Boston v. Santosuosso, 307 Mass. 302, 30 N.E.2d 278 (1940). These ideas 
are carried somewhat further in Reading v. Attorney General, [1951] A.C. 507, 
the case of the British army sergeant in Egypt. 

14 Waters v. Boyden, 275 Mass. 564, 176 N.E. 535 (1911); Donemar, Inc. v. 
Molloy, 252 N.Y. 360, 169 N.E. 610 (1930). 

15 Fur and Wool Trading Co. v. Fox, 245 N.Y. 215, 156 N.E. 670 (1927). 
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feature of the constructive trust is that it normally provides specific relief. 
It reflects the same basic policy against unauthorized gains by fiduciaries, 
a policy that was particularly clear and emphatic in regard to express 
trustees. In its original form, directed against express trustees, it was 
probably not thought of as “constructive.” Assets acquired through the 
use of trust funds simply remained subject to the original trust. Third 
persons who acquired trust assets either with notice or without giving 
value were also required, from an early date, to surrender them. Orders 
for specific restitution, whether directed against the original trustee or 
against such third parties, could be viewed merely as normal machinery 
for enforcement of the express trust, even though default by the trustee 
set the machinery in motion. The remedial character of the constructive 
trust and its connection with the prevention of unjust enrichment did 
not become clear until fairly late in the nineteenth century when the 
constructive trust became available against persons who had never as- 
sumed any fiduciary obligations whatever. But it is now clear beyond 
doubt that the constructive trust is a generalized remedy that can be used 
to reach the product of assets wrongfully appropriated, secured through 
fraud, by mistake or duress, and even perhaps through breach of 
contract. 

This is not the place to describe the rules of tracing by which funds 
subjected to constructive trust are followed through various trans- 
formations. The most artificial feature is the treatment of commingled 
funds, where the interest of the claimant will be preserved by a pre- 
sumption that the wrongdoer intended to act rightfully, either by spending 
his own share first (if some part of the commingled fund is preserved) 
or by investing the beneficiary’s share prudently (if the fund is later 
depleted). The declared object of these strange devices is, again, to 
prevent the constructive trustee from deriving personal profit, but the 
contest in most cases is not with him but with his creditors after his own 
financial collapse. The principal purpose of the constructive trust in its 
modern applications is to create preferences in the estates of insolvent 
persons, a purpose that our courts have pursued with remarkable ingenuity 
and firmness of purpose.’® 

There are not many examples so far of the constructive trust used 
as a remedy for breach of contract in the absence of misrepresentation 
or other serious misconduct. But there are some examples.’" It is to be 
hoped that further developments in this direction will only occur after 





16 Scott ON Trusts §§ 507-22 (2d ed. 1956) gives a full account. 

17 Clark v. McCleery, 115 Ia. 3, 87 N.W. 696 (1901); Orr v. Rose, 169 Okla. 
387, 37 P.2d 300 (1934), discussed in 33 Micu. L. Rev. 1290 (1935); Matthews v. 
Crowder, 111 Tenn. 737, 69 S.W. 779 (1902). In Dietz v. Dietz, 244 Minn. 330, 
70 N.W.2d 281 (1955), the court described its relief as a form of constructive 
trust but apparently its sole reason for this was to explain its circumvention of the 
statute of frauds in awarding cancellation of a deed for breach by the grantee of 
an oral contract to support the grantor. 
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a careful weighing of the competing interests involved, especially the 
interests of general creditors where the “trustee” is insolvent—interests 
that in other types of cases have been unduly neglected. Where no such 
interests appear and especially if an exceptionally high degree of confi- 
dence has been reposed in the contract-breaker (as in an employment 
relation), drastic measures may well be used to track down and recapture 
all assets acquired by breach of duty.** 


The Equitable Lien 


The equitable lien is another form of specific remedy, in the sense 
that it provides a claim enforceable against specific assets. The mode of 
enforcement normally will be public foreclosure sale, modeled on the 
practice in mortgage foreclosure. In many of its applications the equita- 
able lien does not aim at restitution of gains but rather at enforcement 
of express contracts for security by way of mortgage or charge on par- 
ticular assets. Even without a firm basis in proved intent of the parties, 
the main objective in employing an equitable lien will often be a kind 
of substituted specific performance, as in conveyances of land in con- 
sideration of care and support for the grantor, where a lien may be 
imposed on the land conveyed to insure that the physical needs of the 
grantor are met.’® Such uses of the equitable lien hover somewhere in 
a borderland between the consensual and purely remedial. In any event 
they do not aim at restitution. 

As a device for accomplishing restitution the equitable lien has one 
of its most important applications as a form of constructive trust, the 
lien emerging as the end result of the tracing process, There are numer- 
ous situations in which, for reasons of fairness or convenience, assets 
reached through constructive trust are not restored directly but instead 
are subjected to a charge or lien.”” But restitutionary liens have also 
been used to enforce claims for expenditures made in improving or 
preserving assets. Modern courts are also free in awarding liens to 
buyers of land or chattels for the purchase price paid, after performance 
is terminated for seller’s fraud or substantial breach; in the case of land, 
at least, enforcement of the buyer’s lien will normally be by judicial 
foreclosure as usual. 


Subrogation 


Subrogation is of course a mere substitution of creditors, a form of 
involuntary assignment, Its earliest uses (probably still its commonest 





18 Hunter v. Shell Oil Co., 198 F.2d 485 (1952); Chio Oil Co. v. Sharp, 
135 F.2d 303 (1943), discussed in 41 Micn. L. Rev. 747 (1943). Shellmar Products 
Co. v. Allen-Qualley Co., 36 F.2d 623 (1929), is harder to defend. 

19 Decisions of this type are referred to in DAWSON AND PALMER, CASES ON 
RESTITUTION 392-95 (1958). Cf. In re Waterman, Berlin & Snyder Co., 48 F.2d 704 
(1931). 

20 Republic Supply Co. v. Richfield Oil Co., 79 F.2d 375 (1935), and Jones 
v. Carpenter, 90 Fla. 407, 106 So. 127 (1925), are instances out of many. 
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uses) have been in the field of suretyship as a means of providing sureties 
with indemnity against their principals, Again one might say of this 
remedial device, as of the others previously mentioned, that its earliest 
forms aimed to effectuate an actual or probable intent so that subrogation 
could be described as an enforcement remedy for breach of contract; 
to substitute the surety to the rights of the paid off creditor against the 
principal debtor was at once to give a kind of restitution to the surety 
and to carry out the principal’s duty (inferred, if not expressly dis- 
claimed) to save him harmless from any losses. The device of sub- 
rogation has the extra attraction that it adds no new content to liability 
but shifts it to the person on whom it should fall. In its normal func- 
tioning it is specific, in the sense that it revives discharged liens on specific 
assets or paid off claims against particular funds. But it is perfectly 
possible to subrogate to unsecured claims. The progress in modern times 
of the whole concept of assignability of contract rights has made sub- 
rogation seem a simple solution where the gain achieved at another’s ex- 
pense is such an obvious and definable advantage as the discharge of an 
enforceable obligation. 

Subrogation in modern cases can be, like the equitable lien, the end 
result of tracing. Where assets have been misappropriated or secured 
through fraud or even mistake, their use to pay off an existing debt does 
not cut off the tracing process. The paid off debt can be merely revived, 
with a substitution as creditor of the person whose assets contributed.” 
If the paid off debt was secured by a lien (e.g., a mortgage on land) it 
makes no real difference whether the process is called subrogation or the 
imposition of a remedial lien; the object in either case is restitution of 
the gain realized through discharge of the mortgage. On the other hand, 
there are numerous situations in which enforcement of promise and 
restitution of gain work together as parallel motives, as where money is 
lent to pay off a mortgage and is actually used to pay off the mortgage, 
but through the intervention of a junior lien the borrower is prevented 
from performing his promise to provide the lender a senior lien.?* 

Altogether one can conclude that the prevention of gains through 
another’s loss is a purpose that our legal system pursues by a variety of 
means, The restitution remedies differ from each other in important 
ways. Each carries the marks of separate historical origin. Each is used 
for purposes other than restitution; in transactions resting on express 
contract they can often be used as remedies for enforcement of promise. 
Nevertheless, despite these diversities and ambiguities the restitution 
remedies can now be seen as a group, tied together by the common ob- 
jective to which they are now mainly devoted. This objective, the pre- 
vention of gain through another’s loss, could not possibly be realized 
completely by any legal system the world has known or will ever know; 





21 Hogan v. Cooney, 51 R.I. 395, 155 Atl. 240 (1931); Whalen v. Marling, 
176 Wis. 441, 187 N.W. 169 (1922) ; Comment, 31 Micn. L. Rev. 826 (1933). 
22 Annots., 151 A.L.R. 407 (1944); 70 A.L.R. 1396 (1931). 
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the verbal formula itself suggests this by requiring that the enrichment 
be “unjust.” It is an objective not reserved exclusively for the remedies 
that have been described. The most one can say is that it is through the 
group of restitution remedies that the objective is most openly and con- 
sistently pursued. 


THe Money JupGMENT REMEDIEs 


In actions for damages for breach of contract it usually is taken for 
granted that the purpose of a money judgment is to indemnify for loss— 
i.e., the loss of the expected profit of the bargain. It has been said many 
thousands of times that the objective of the damage remedy in contract 
cases is to place the injured party, as nearly as a money award can do 
so, in the situation he would have been in if the promises exchanged had 
been performed. It is perfectly possible, however, to define the elements 
of loss, and thereby the objective, in different terms. Since the wrong for 
which indemnity is awarded is breach of promise, not the invasion of an 
interest or disruption of a relation that is independently protected, losses 
caused through reliance on the promise provide the nearest analogy to 
the damage recoveries allowed in tort cases. There have been some 
cases (so far, on the whole, not many) in which damages for such 
reliance losses have been given as a remedy for breach of contract and 
the objective has then become the restoration of the situation that existed 
before the contract was made. More numerous are the cases in which 
the injured party’s losses have been sufficiently matched by gains to the 
defaulter, so that restitution remedies, usually the quasi-contract money 
judgment, have been awarded, However, restitution as a remedy for 
breach of contract is usually conceived as requiring a kind of imaginary 
surgical operation, the “rescission” of the contract. As a result, the situ- 
ations in which restitution will be given are restricted and certain 
formalities are introduced, such as tender of restoration of benefits re- 
ceived, formal notice and demand, and a consistent course of conduct 
if an “election of remedies” is to be avoided. 

In a well-known discussion of this subject, Professor Fuller de- 
scribed the interests protected in these various ways as the expectation, 
reliance and restitution interests. He suggested the superior claims of 
the restitution interest and its overlap with the reliance interest, but in 
general argued that the reliance interest deserves wider protection than 
it has so far received, even where reliance losses have not produced a 
gain to the defaulter so that the claim does not meet the tests for 
restitution. He also pointed to an anomaly: though it is commonly taken 
for granted that the expectation interest must be the measure of recovery 
whenever it can be ascertained, the expectation interest as compared with 
the other two presents the least impressive claim to legal protection and 
the grounds for protecting it are hardest to define.”* At least this seems 








23 Fuller and Perdue, The Reliance Interest in Contract Damages, 46 YALE 
L. J. 52, 373, at 53-66 (1936). 
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true if one directs attention solely to the interests of the injured party 
without considering the effects of one or another measure of recovery 
on the position of the defaulter, 

In this brief survey there will be no attempt to review or restate 
the main argument that Professor Fuller has presented so convincingly. 
But there is one further question—whether in damage actions, as dis- 
tinguished from actions for restitution, attention is or should be directed 
to the gains to the defaulter, realized or made possible by his breach. In 
contracts for the sale of land, for example, there is some authority 
allowing the land contract purchaser to sue a defaulting vendor in equity 
and recover the money proceeds of vendor’s wrongful resale. This is 
explained by describing the vendor as a “trustee” of the land, accountable 
like other trustees for profits made through misappropriation of trust 
assets. The word “trust” is used in this context, of course, merely as 
short-hand to express the regularity with which specific performance is 
given to both parties in land contracts. The remedy given after vendor’s 
resale ends in a money judgment, but it is in equity and can be con- 
sidered a sort of substituted specific performance.™* 

We can be quite sure that a similar claim presented at law in an 
action framed as a damage action would ordinarily receive a very short 
answer: damages are to cover the promisee’s loss, not the defaulter’s 
gain. For example, in Acme Mills &F Elevator Co. v. Johnson® the 
defendant had agreed to sell plaintiff wheat for a price of $1.03 per 
bushel. Before the date when delivery was due defendant sold his crop 
to another buyer at $1.16 per bushel. By the date for delivery under 
plaintiff’s contract, however, the market price of similar wheat had 
fallen below the contract price, so the plaintiff in a damage action was 
limited to nominal damages, his expectancy being a minus quantity. 
Similarly, in an ordinary damage action brought at law for breach of a 
promise to sell land or services, the whole question would be what ad- 
vantage the promisee could have gained, not what profit was realized by 
the defaulting promisor. Any attempt to recapture this profit would have 
to be disguised, as it often is where the seller has resold to another, by 
laying great stress on thé resale price as evidence of “market value.” 

As one reflects on the matter, however, there seems to be no in- 
herent reason why the technique of equity courts in land contract cases 
should not be more widely employed, not as a somewhat freakish by- 
product of a phantom “trust,” but as an alternative form of money 
judgment remedy. It could be used wherever the delivery of a specific 
asset or a defined course of action (a “service”) had been promised and 





24 Timko v. Useful Homes Corp., 114 N.J. Eq. 433, 168 Atl. 824 (1933); 
PoMEROY, SPECIFIC PERFORMANCE § 468 (3d ed. 1926). Cf. Colby v. Street, 146 
Minn. 290, 178 N.W. 599 (1920), where similar reasoning was used to give the 
contract purchaser a second tract of land for which the land involved in the 
contract had been exchanged. 

25 141 Ky. 718, 133 S.W. 784 (1911). 
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through breach and resale to another the promisor was enabled to secure 
a readily measured gain. It may well be that the obstacle is nothing 
more than that well-known ailment of lawyers, a hardening of the 
categories. It is true that this kind of recovery could not be explained 
as restitution under present-day tests; there would be a fatal break in 
the chain of causation, for the asset or conduct that was merely promised 
would not have come from the promisee. Perhaps another way to express 
the idea is that the prevention of profit through mere breach of contract 
is not yet an approved aim of our legal order, as it is with breach of 
“fiduciary” duties. As the matter stands, the contract damage remedies 
of the common law are so heavily focused on promisee’s loss (whether 
loss of expectancy or loss through reliance), that money judgment 
remedies aimed directly at retrieving the defaulting promisor’s gain would 
wander long in our legal universe before they could be expected to come 
into orbit. 

It is another question whether the factor of potential gain through 
breach has worked indirectly, in unacknowledged ways. I suggest that it 
has, and that it has probably been a powerful factor in establishing the 
promisee’s expectancy as the normal and accepted measure of damages 
for breach of contract. The point emerges more clearly if one considers 
the group of cases that most regularly adopt reliance loss as the measure 
and limit of recovery—.e., the land contract with vendor defaulting in 
“good faith.” If the vendor is unable to convey a clear title and had no 
reason to know at the inception of the contract that he would be thus 
disabled, a considerable number of states restrict the purchaser’s damage 
recovery to purchase price paid plus cost of title search plus perhaps a 
few other types of wasted expenditure. A still larger number of states 
reject this limitation for various reasons. In the kaleidoscopic stream of 
reasons they give there constantly flicker into view two recurring reasons 
that really add up to one—this measure of recovery leaves the vendor 
free to “speculate without risk” and exposes the vendor to temptation if 
the land has subsequently risen in value.*® It is especially interesting that 
in a 1958 case in Florida, the court purported to follow the “good faith” 
limitation but awarded the purchaser not only a return of purchase price 
paid and costs of title search but the money profit of the vendor’s resale. 
The purchaser’s action had been brought in equity for specific per- 
formance and the court invoked the notion of “trust” but the court’s 
discussion indicated that it believed it was applying a rule of damages 
appropriate for “good faith” breach.27 Where this case will come into 





26 E.g., Doherty v. Dolan, 65 Me. 87 (1876); Beck v. Staats, 80 Neb. 482, 
114 N.W. 633 (1908). CorBin, Contracts § 1098 (1950), and McCormick, 
DAMAGES 684-97 (1935), discuss the problems in this group of cases. 

27 Gassner v. Lockett, 101 So. 2d 33 (Fla. 1958). It might seem strange that 
the vendor was able to convey and instead sold the land to another, but was found 
nevertheless to have acted in “good faith.’ This was because he was shown to be 
“old, senile and extremely forgetful” and unaware of his breach. 








188 OHIO STATE LAW JOURNAL [Vol. 20 


orbit in Florida it is still too soon to say. But the situation highlights one 
main objection to rules of contract damages that Limit recovery to reliance 
losses. Where the performance promised can be resold to another, 
whether or not resale has as yet occurred, the difference-money formula 
(t.¢., difference between the value of the promisee’s performance not yet 
rendered and “market” value of performance due from promisor) will 
operate ordinarily to recapture most of the profit that the defaulting 
promisor can realize through breach—provided the values are measura- 
ble. So far as I know, this effect of recapturing defaulter’s profit has 
not been mentioned at all in judicial decisions. The measurement of 
contract damages by the expectancy, where the expectancy is measurable, 
is ordinarily taken as so obvious a course as to need no justification. But 
assumptions that lie too deep for words can be the most influential. 

There are some other situations where actual or potential gain 
through breach may have influenced the working of the damage remedy. 
For example, in contracts for construction, repairs or land development 
(including the drilling of oil wells) the cost of the performance 
promised by the builder or improver may exceed by a considerable margin 
the increase in value that the work will contribute. In valuing the ex- 
pectancy in such cases there is a choice between awarding the cost of 
performance, disproportionately large as it is, and determining the value 
that would have been added if the performance had been rendered and 
the asset in question had been improved or developed. This situation has 
produced a sharp division of opinion in the decided cases. Among those 
that award the cost of performance, despite the fact that the expenditure 
appears to be wholly uneconomic, perhaps the strongest motive appears 
to be that of depriving the intentional defaulter of a reward for his 
breach of contract.?* In cases of this type a money judgment remedy in 
which recovery was measured by the defaulter’s net gain would often 
encounter serious problems of valuation, especially where the gain con- 
sisted merely in a saving of the defaulter’s own expenditure in a per- 
formance defectively rendered. There are not the same reasons, there- 
fore, for measuring recovery directly by the defaulter’s gain as there 
might be where a particular asset promised or a capacity to render par- 
ticularized “‘service” has been resold to another. The purpose of pre- 
venting gain through breach of contract operates rather as a factor in- 
fluencing the choice between two available means of measuring the 
promisee’s expectancy. 

One can also find a few cases in which requirements of certainty 
in the measurement of damages have precluded recovery of the ex- 
pectancy and the defaulter’s profit has crept in as a substitute measure. 
It is of course in situations of unmeasurable expectancy that recovery 
for reliance losses is now most commonly authorized. But if no reliance 





28 Groves v. John Wunder Co., 205 Minn. 163, 286 N.W. 235, 123 A.L.R. 502 
(1939), and cases cited in the annotation. A later decision rejecting the views of 
the Groves case is Avery v. Fredericksen, 67 Cal. App. 2d 334, 154 P.2d 41 (1944). 
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losses have occurred, or if their amount is relatively small, the gain of the 
defaulting promisor could conceivably be used. For example, in a con- 
tract for an exclusive privilege of selling a particular commodity in a 
defined geographical area, a breach by the promisor through selling in 
the area may produce a measurable profit for him which can be used as 
a basis for damage recovery.”® : 

On the whole, however, the recapture of profit made through 
breach of contract, unaggravated by violation of “fiduciary” or “confi- 
dential” obligations, has been brushed aside as an objective of our 
remedial system, unless the gain can be somehow conceived as a per- 
formance or the product of some performance that the injured promisee 
himself has rendered under the stimulus of the promise. But to say this 
is not to say much. A statement cast at so high a level of generality can 
suggest only some outside limits. The promisee’s “performance” which 
provides the minus quantity in the unjust enrichment equation is itself 
a variable, and can be differently defined—for example, in contracts that 
are fully enforceable, in contracts that are unenforceable, and in con- 
tracts suspended by impossibility or frustration of purpose. In any one 
of these situations the cost or value of the promisee’s performance may 
not coincide at all with the gain produced. Here too, in other words, the 
operation of restitution remedies must be affected by many factors of 
policy and fairness that derive from the context in which they appear. 
But in this respect restitution as a remedy for breach of contract differs 
not at all from restitution remedies used elsewhere. 

Restitution on the ground of substantial breach, like restitution on 
other grounds, can be accomplished through specific remedies, as where 
a grantor of land in a contract for care and support is given cancellation 
of his deed in equity after the grantee’s breach. One could imagine rare 
cases in which replevin might be used and a few instances have been 
given earlier where the machinery of tracing was made available.*° But 
by far the most common remedy is the quasi-contract money judgment. 
Corbin and Woodward have argued that the term “quasi-contract” is 
improperly used in this connection since restitution is merely an alterna- 
tive remedy for breach of contract.*’ I find their argument obscure and 
mystifying. It is undoubtedly true that a money judgment measured by 


29 Uinta Co. v. Ledford, 125 Colo. 429, 244 P.2d 881 (1952); Cincinnati 
Siemens Lungren Gas Illuminating Co. v. Western Siemens Lungren Co., 152 U.S. 
200 (1893), cited by Fuller and Perdue, supra note 23, at n.55. It is more common 
to admit evidence of such profit merely to help prove the profit that the promisee 
could have made if the exclusive privilege had been maintained. Mueller v. 
Bethesda Mineral Spring Co., 88 Mich. 390, 50 N.W. 219 (1891); Brach & Son v. 
Stewart, 139 Miss. 818, 104 So. 162 (1925); Macan v. Scandinavia Belting Co., 
264 Pa. 384, 107 Atl. 750 (1919); Buxbaum v. G.H.P. Cigar Co., 188 Wis. 389, 
206 N.W. 59 (1925). 

80 Supra note 17. 

31 CorBIN, CONTRACTS § 1106 (1950); Woopwarp, Quasi-ConTracts § 260 
(1913). 
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“benefit” received is merely an alternative remedy for breach of con- 
tract, just as it is when available in cases of tort. It was therefore en- 
tirely appropriate for the Restatement of Contracts to include restitution 
in its review of remedies for breach of contract. But quasi-contract 
restitution on the ground of breach encounters the same kind of problems 
and aims at the same broad objective as restitution on other grounds. 
One needs only to keep in mind that the problems take on a somewhat 
different aspect when the “benefit” is secured under an enforceable 
contract as to which the receiver of the benefit is himself in default. 
The only virtue in insisting that restitution here is an alternative remedy 
for contract breach—and perhaps Woodward had this in mind—is that 
we might in this way eliminate some of the worst features of election 
of remedies doctrines, based on the notion that restitution necessarily 
involves a full-scale “rescission” and is thus inconsistent with a damage 
action.*? 

In fixing the outer limits of quasi-contract restitution the key word, 
again, is “benefit” and its meaning, again, is shaped by the context. 
Where the contract is fully enforceable, its own terms provide the 
starting point in determining whether a benefit has been conferred. The 
question becomes whether something has been transferred, done or not 
done that was, in the language of the Restatement, “a part or all of a 
performance for which the defendant bargained.”** It is assumed that 
in any event the injured party can insist on full indemnity in some form 
of action. No purpose therefore would be served by modifying the basic 
risks of gain or loss imposed by the original contract, as would occur if 
some kind of additional showing were required that the transfer, act, 
or abstention “requested” produced some net advantage to the de- 
faulting promisor. There is transferred to the restitution remedy, in 
other words, an underlying assumption of a regime of free contract, 
that the reasons motivating private exchanges and the calculation of 
advantages to be secured thereby are left to individual determination. 
This assumption is strongly confirmed by adopting as the measure of 
benefit a market value standard, objectivized as far as possible. It there- 
fore becomes unnecessary to inquire whether the performance “re- 
quested” or “bargained for” produced net gain of any kind. There are 
many illustrations. As instructive as any are the numerous cases where 
architects are promised reimbursement, usually on a basis of percentage- 
of-cost, for preparing plans for a structure that is never built, so that 








32 That this is not necessarily so is suggested by Thomas v. Reece, 333 Mich. 
598, 53 N.W.2d 505 (1952), where the court allowed a land contract purchaser to 
recover as “damages” the purchase price paid to a vendor whose title had failed, 
despite his failure to make formal demand which, in the court’s view, prevented 
the action from being one for “recission.” The real trouble with this whole 
machinery comes, of course, where the injured party has himself received from 
the defaulter some performance that he wishes to retain. But this is another large 
question. 
33 RESTATEMENT, CONTRACTS § 347 (1932). 
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the plans are useless.** The line between performances “bargained for” 
and losses incurred in preparation for performance is a shifting line, 
derived in part from interpretation of the contract though only in part, 
for considerations of fairness also enter. As was pointed out by Professor 
Fuller, an important avenue for protection of the reliance interest has 
been extension of the concept of “benefit.”** Where the contract in 
question is fully enforceable, there is not much point in restrictive defi- 
nition, though the question of definition may be important to the plain- 
tiff’s lawyer in choosing the proper labels to describe his cause of action. 
In any event, damages measured by reliance losses should be recoverable 
as damages for breach of contract if this remedy seems more attractive 
to the plaintiff than expectancy damages.*® On the other hand, if other 
“unbargained performance” has produced gain to the defaulter (as by 
improvements made by a purchaser of land on his own account), re- 
covery on a theory of restitution will usually be available, though here 
the measure may be net gain to the defendant, rather than market value 
of labor and material or cost of improvements.** 

Somewhat different definitions of “benefit” have been used with 
unenforceable contracts and with contracts whose performance has been 
suspended by impossibility or frustration of purpose, Contracts un- 
enforceable because of the statute of frauds or indefiniteness have placed 
courts in a painful dilemma. Under existing doctrines it is only through 
extension of quasi-contract restitution that reimbursement can be given 
for “requested” action, but as the gain to the promisor is reduced toward 
zero so that the claim is stripped down to promisee’s loss, it becomes 
harder to view it as anything more than a damage action for breach of 
a promise assumed to be unenforceable by damage action or otherwise. 
It is no wonder that decisions in this area move in different directions 
and cannot possibly be reconciled.** Even more difficult are the problems 
arising through unforeseen change of conditions, where the effect of the 
change is so drastic as to discharge both parties from duties of further 
performance but either or both have performed in part. In most of these 
cases it is poverty, not wealth, that must be shared. Where performance 
consists of contributions to an existing structure, an arbitrary limit— 
“incorporation” in the structure—is used as a means of dividing losses.** 


34 Polak v. Kramer, 116 Conn. 688, 166 Atl. 396 (1933); Sterling v. Marshall, 
54 A.2d 353 (D.C. Munic. Ct. 1947); Parrish v. Tahtares, 7 Utah 2d 87, 318 P.2d 
642 (1957) ; CorBin, ConTRACTs § 1107 (1950). 

35 Fuller and Perdue, supra note 23, at 72. 

36 44 Harv. L. Rev. 623 (1931). 

37 Annot., 48 A.L.R. i2, 64 (1927). 

38 Fuller and Perdue, supra note 23, at 386-96, deal with these cases very 
well. There are more cases cited in 28 Catir. L. Rev. 528 (1940), and Dawson 
AND PALMER, CASES ON RESTITUTION 505-07 (1958). 

39 The subject is discussed in 46 Micn. L. Rev. 401 (1948). Albre Marble & 
Tile Co. v. John Bowen Co., 155 N.E.2d 437 (Mass. 1959), may forecast a change 
of direction. 
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Perhaps it would be wise, as Williston suggested, to abandon the concept 
of “benefit” in these cases altogether.*° Personally I do not think so. 
The argument for abandonment assumes a stability and permanence in 
the underlying concepts at work in restitution that they do not have and 
cannot acquire, 

This is not meant to suggest that the results in this large group of 
cases depend merely on whim. We have a law of restitution. Its growth 
has been rapid and still continues. The remedial means are not only 
diverse, but extremely abundant, more so than those of any other 
recorded legal system. Our difficulties are increased by this abundance 
of means, but even if we relied on only one means—say, the money 
judgment—we would still have problems. For when a purpose so broad 
and attractive as the prevention of gains through another’s loss is 
projected on a legal system, it will surely be refracted like light in a 
prism. If we study the angles of refraction closely they fall into patterns 
we can well understand. If the patterns are different in other sectors 
this is because the prism is most complex. 





40 WILLISTON, CONTRACTS § 1977 (rev. ed. 1936). 








RECOVERY BY BUILDING CONTRACTOR IN DEFAULT 


RoBert J. Norpstrom* 


IRwInN F. Woop.Lanp** 


For this by nature is equitable, that no one 
be made richer through another’s loss.’ 


These words written by Pomponius in the second century provide 
a beginning point for a study of the remedies available to a person who 
has defaulted in his contractual obligations, No one contends—prob- 
ably not even Pomponius—that this principle states an inflexible rule. 
Many enrichments are left untouched by courts.” As Professor Dawson 
has pointed out, the beauty of Pomponius’ maxim lies in the very fact 
that it is not a rule, but only a principle.* 


For many law students the acceptance of this principle comes (if 
at all) only after hard hours of soul-searching. Its difficulties lie not 
in the harshness of its words—on the contrary, they have a “ring” of 
justness to them—but in its application to the cases as they arise. Notice 
that Pomponius concerned himself not one whit with the fau/t of the 
person enriched nor with the mmnocence of the loser. His approach of 
natural equity centered on the fact of enrichment and the fact of loss. 


The common law courts were clearly not going to allow this 
principle to become a “rule of law.” These were the courts that ham- 
mered out doctrines requiring broken promises in contracts and negligence 
in torts before the person harmed could shift his financial losses to the 
one causing the harm. Nor were those courts satisfied with this. In 
torts the plaintiff had to be free of negligence that contributed (even 
in the smallest way) to his harm and he must not have assumed the 
risk of this injury.* Fault became the cornerstone of common law 
recovery. Such an approach was not inevitable but it is historical. Today, 
statutory examples of recovery where no fault exists have joined the 








*Associate Dean and Professor of Law, The Ohio State University. 
**Senior student, College of Law, The Ohio State University. 

1 Digest of Justinian, lib. 12, tit. 6, s. 14, as quoted in Dawson, UNJust 
ENRICHMENT 3 (1951). A slightly different translation may be found in 4 Scott, 
Tue Civir Law 141 (1932): “For it is only in accordance with natural equity 
that no one should profit pecuniarily by the injury of another.” 

2“The mere fact that a person benefits another is not of itself sufficient to 
require the other to make restitution therefor. Thus, one who improves his own 
land ordinarily benefits his neighbors to some extent, and one who makes a gift 
or voluntarily pays money which he knows he does not owe confers a benefit; 
in neither case is he entitled to restitution. . . .” RESTATEMENT, RESTITUTION § 1, 
comment c¢ (1936). 

3 Dawson, UnJust ENRICHMENT 3, 4 (1951). 

4 See Prosser, Torts §§ 51, 55 (2d ed. 1955). 
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few halting steps taken by the common law.® However, these are all 
viewed as “exceptions” and not as forming a pattern of another idea. 

So it is that the thought of recovery where fault does not exist 
comes hard to the law student steeped in the tradition of first-year 
courses, It comes hard to courts. Even harder is a philosphy which 
suggests that a person who is, himself, at fault may have some possible 
cause of action against another who is entirely innocent. At this point, 
our student and many courts rebel so strongly that their minds are 
closed to further argument. We just cannot conceive of a system of 
law that allows a recovery by the “guilty” from the “innocent.” 

For this reason (and others) some restitution remedies have had a 
difficult time carving a niche in our legal system. They are looked at 
with suspicion, To help keep us on the common law track of fault the 
Restatement of Restitution allows recovery when a person has been 
“unjustly” enriched at the expense of another.* The word “unjustly” 
carries with it some idea of an unjust defendant and the words sound 
better. But is it necessary so to modify the defendant’s enrichment? 
Perhaps so when we state a rule—as the Restatement struggled to do; 
probably not when we express a guide—as Pomponius did. 

These ideas come to bear in those cases in which the plaintiff is 
in substantial default of his contractual obligations but has invested 
considerable money, time or material for which he has not been reim- 
bursed by the other party to the contract. Here is a person who, by 
common law notions, is considered at faudt but still is seeking recovery 
from someone who has not broken any promise. It is little wonder 
that many courts have refused all recovery to such a plaintiff. But 
struggling side by side with the common law notion of a fault-based 
recovery is the strangely haunting justice in Pomponius’ declaration: 
“For this by nature is equitable, that no one should be made richer 
through another’s loss.” This article will trace the conflict between 
these two ideas through a few representative cases to try to ascertain 
where we stand today in our treatment of the plaintiff in default of 
his contractual obligations, 


THE DocrrRINE oF CONDITIONS 
Substantial Performance and Divisibility 


The reason that a plaintiff who has defaulted on his promise finds 
it difficult to recover for benefits conferred on the defendant centers 
around the doctrine of conditions. At one time it was enough to show 
merely that defendant covenanted, that he had not performed, and 





5 E.g., Workmen’s Compensation Acts. The common law also worked out 
limited areas in which recovery was allowed irrespective of fault. See general 
discussion and citations in Prosser, Torts § 11 (2d ed. 1955). For an excellent 
article dealing directly with the problems of this paragraph, see Keeton, Condi- 
tional Fault in the Law of Torts, 72 Harv. L. Rev. 401 (1959). 

6 RESTATEMENT, RESTITUTION § 1 (1936). 
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that his covenant was not expressly conditioned upon pertormance by 
the plaintiff. The precise contractual words were all-important. As 
was said in a 1500 case: “If one covenant with me to serve me for 
a year, and I covenant with him to give him 20 1, if I do not say for 
said cause, he shall have an action against me for the 20 1, although 
he never serves me; otherwise, if I say he shall have 20 1 for said cause.””” 


Such an idea, though it persisted in England for at least another 
200 years, was destined to be discarded. It was not “equitable” that 
the defendant should be compelled to perform without receiving the 
plaintiff’s performance when all of the facts implied a condition to 
defendant’s promise. Courts were not going to enrich one party at the 
expense of the other even though the words used directed such a result. 
Thus, after Kingston v. Preston,® conditions were implied when a reason- 
able interpretation of the words led to such a result and a body of 
law has been built up to aid a modern court in construing contract 
language.® In most bilateral contracts today performance by the de- 
fendant is conditioned (expressly or impliedly) on the prior or con- 
temporaneous performance by the plaintiff.’° 


Had the courts stopped at this point, harsh results would have 
followed. One consequence would have been that in every case in 
which the plaintiff’s performance was a condition precedent to the 
defendant’s performance, plaintiff would have had to prove that he 
had completely performed before he could recover anything from the 
defendant. The tables would have been turned. Plaintiff’s default in 
the smallest detail would have allowed the defendant to retain not 


7 Anonymous, Y.B. 15 Hen. VII f. 10b, pl. 7 (K.B. 1500); See also Nichols 
v. Raynbred, Hobart 88, 80 Eng. Rep. 283 (K.B. 1614); Pordage v. Cole, 1 Wm. 
Saund. 319, 85 Eng. Rep. 449 (K.B. 1669) and inroads to doctrine of Anonymous 
in note to Pordage. This note is also reported fully in 3 WiLtiston, ConTRACTS 
§ 820 (rev. ed. 1936) [hereinafter cited as WILLIsTON]. 

8 (K.B. 1772) as stated in Jones v. Barkley, 2 Doug. 684, 691, 99 Eng. Rep. 
434, 438 (K.B. 1773). The court, through Lord Mansfield, is reported to have 
said: “[T]he dependence or independence of covenants was to be collected from 
the evident sense of the parties. .. . [I]n the case before the Court, it would be 
of the greatest injustice if the plaintiff should prevail.” The plaintiff had de- 
murred to a plea that he had not performed, arguing that the covenants were 
independent. In referring to the older English cases Lord Kenyon stated that the 
“determination in them outrages common sense.” Goodeson v. Nunn, 4 T. R. 761, 
764, 100 Eng. Rep. 1288, 1289 (K.B. 1792); See discussion of Kingston v. Preston 
in 3 WiLListon § 817 and the general discussion of the problem in 3 CorBINn, 
Contracts § 653-57 (1951) [hereinafter cited as CorBin]. 

93 CorBIN § 656. 

10“Where the two full performances reciprocally promised in a bilateral 
contract are the agreed exchange each for the other, and the contract provides 
that they are to be rendered and the exchange effected at the same moment of 
time, it has now long been held that the two promises are mutually dependent.” 
3 CorBIN § 656, at 616. 
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only his promised consideration but also a substantial portion of the 
plaintiff’s performance. The defendant would have been made “richer 
through another’s loss.”"! Here the traditional doctrine of fault gave 
way to the maxim of Pomponius. True, courts did not admit that 
this was their reason; they had to find other language and doctrines. 
Two of these deserve explanation. 

(1) Substantial performance. Simply put, the application of this 
doctrine allows a plaintiff to recover “on the contract”’* even though 
he has done something less than he promised. How much less he can 
do and still have the benefit of this doctrine is not and can not be made 
certain.'* Judges who content themselves with calling a particular breach 
either “minor” or “substantial” (thus granting or refusing recovery on 
the contract) would also have us believe that the “willfulness” or 
“innocence” of the promisee at the time of his deviation from the 
contracted-for performance somehow affects his right of recovery.’* 
While this harks back once again to the notion of fault, it is doubtful 
that the actual holdings of cases bear out the reliance on plaintiff’s 
motives.’® Clearly though, this doctrine of substantial performance 
was developed to protect persons who did not give the complete promised 
performance from suffering economic loss, This is done by allowing 
the plaintiff to recover the contract price less damages caused defendant 
by the “insubstantial” breach.’® 

This problem arises often in construction contracts; indeed, there 
is probably not a building standing that conforms exactly to its plans 
and specifications. Consider hypothetically a contract to build a house. 
The contract calls for a certain brand name pipe to be used. For 





11 Notice how this just reverses the older cases where the plaintiff may well 
have been made “richer” through the defendant’s “loss.” 

12 The words “on the contract” were put in quotation marks because they 
are used so often by the court. They are, however, an inaccurate expression of 
the underlying theory of recovery. No suit is brought “on” a contract. It may be 
brought because a promise in the contract has not been performed by the other 
party. The language, “on a «ontract,’”’ usually denotes a suit brought to protect 
the plaintiff's expectation interest—that is, his interest in being placed (financially 
or through specific performance) in the position in which he would have been 
had defendant not broken his promise. 

13 RESTATEMENT, CONTRACTS § 275, comment a (1932). 

14 Gillespie Tool Co. v. Wilson, 123 Pa. 19, 26, 16 Atl. 36, 38 (1888). “It is 
incumbent on him who invokes its protection [substantial performance] . . . to 
present a case in which there has been no wilful omission or departure from the 
terms of his contract.” 

15 See 3 CorBiIn § 707 and cases cited therein. 

16 “Tt is not every breach that goes to the essence. It gives rise to an action 
of damages, but it does not necessarily justify a refusal to perform. Where, as 
here, the stipulation goes only to a part of the consideration, and may be com- 
pensated for in damages, its breach does not relieve the other party from per- 
formance.” Tichnor Bros. v. Joseph Evans, 92 Vt. 278, 279, 102 Atl. 1031, 1032 
(1918). For other cases see 5 CorsBin § 700. 
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reasons known only to the contractor, another brand of the same quality 
was used. To change brands of pipe now would require that the walls 
of the house be torn down. In a suit by the contractor for the remainder 
of the agreed price, are we going to prevent recovery on the theory 
that he is at fault in having broken his promise? Remember that the 
parties had a right to agree upon terms that they thought best and here 
they agreed on a specific kind of pipe. Yet the New York court on 
these facts allowed recovery, saying: 


. The courts never say that one who makes a con- 
tract fills the measure of his duty by less than full perform- 
ance. They do say, however, that an omission, both trivial 
and innocent, will sometimes be atoned for by allowance of 
the resulting damage, and will not always be the breach of a 
condition to be followed by forfeiture... .2” 

In the circumstances of this case, we think the measure 
of the allowance is not the cost of replacement, which would 
be great, but the difference in value, which would be either 
nominal or nothing . . . ."® 
A plaintiff in default does not forfeit all his time, money and 

material when the breach can be classified as “‘insubstantial.”?® 


(2) Divisibility. Another doctrine that has ameliorated the harsh- 
ness of the effect of conditioning promises is that of finding the agree- 
ment to be “divisible” or “separable.” Although teachers of the course 
in contracts may object to this over-simplification, a divisible contract 
is, in many respects, similar to a series of contracts within a single 
contract.”” The parties have dealt with a part performance on one side 
as the agreed equivalent for a corresponding part performance on the 
other side.*4_ Thus, a promisee who has performed (or substantially 
performed) one of these parts may recover the value of the agreed 
equivalent for his performance although he is in substantial default 
as to his entire performance.”* In such a situation the other person 
may, of course, recoup the damages caused to him by the substantial 





17 Jacob & Youngs, Inc. v. Kent, 230 N.Y. 239, 241, 129 N.E. 889, 890 (1921). 

18 Jd. at 244, 129 N.E. at 891. 

19 RESTATEMENT, CONTRACTS § 275 (1932). 

20 “Such a contract is often said to be ‘divisible’ as if the transaction con- 
sisted of a number of separate contracts, one for each of the apportioned pairs 
of installments.” 3 CorBIn § 688, at 707. 

21“A contract is divisible when by its terms, 1, performance of each party is 
divided into two or more parts, and 2, the number of parts due from each party 
is the same, and 3, the performance of each part by one party is the agreed ex- 
change for a corresponding part by the other party.” RESTATEMENT, CONTRACTS 
§ 266, comment ¢ (1932). For a general discussion see 3 CorBIN §§ 687-699; 
3 Wiruston §§ 860 A-64; Annot., 22 A.L.R.2d 1343 (1949). 

22 Carrig v. Gilbert Varker Corp., 314 Mass. 351, 50 N.E.2d 59 (1943) ; 
accord, Agnifili v. Lagna, 204 Cal. 262, 267 Pac. 705 (1928). 
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breach—but important here is to underline the fact that the substantial 
default does not prevent all recovery. 

Whether a contract is divisible is a question of interpreting the 
words that were used in reaching the agreement.** Sometimes those 
words are clear as either establishing or preventing a separable contract. 
In many situations, however, the court uses this device to prevent a 
forfeiture or a penalty from being forced on the party who has per- 
formed only a portion of his entire promise.** This device is thus used 
side-by-side with the doctrine of substantial breach to prevent the harsh 
operation of the doctrine of conditions. 


Quasi-Contractual Recovery 


From this hurried background look at the law of contracts it is 
clear that plaintiffs have never been denied recovery simply because 
they are in default. Strange it is then that those same courts have 
experienced so much difficulty when the plaintiff has substantially de- 
faulted on an entire contract. Then a notion of punishment—z.e., 
that the contract breaker must be made to suffer an economic forfeiture 
—enters into the decisions, Perhaps it is some notion that other persons 
who have entered into contracts and are now considering breaking 
them will hear of the decision in this case and be forced (economically) 
to carry out their promises. Perhaps they represent a blending of con- 
tract law with criminal law. But, in any event, the decisions in this 
area combine ideas of punishment with attempts at compensation. 

A review of the advance sheets makes it apparent that the great 
bulk of the recent cases in which a defaulter is seeking recovery fall in 
the area of the construction contract. Old legal wars have been fought 
around the employment contract (with the employee in default), 
the vendor-purchaser contract (with the purchaser having paid a portion 





23“The authorities agree that in determining whether a contract shall be 
treated as severable or as an entirety the intention of the parties will control, 
and this intention must be determined by a fair construction of the terms and 
provisions of the contract itself.” Leeker v. Marcotte, 41 Ariz. 118, 125, 15 P.2d 
969, 971 (1932). “Whether a contract is active or divisible depends upon the 
intention of the parties as disclosed by the language of the contract, the manner 
in which it is to be performed, the method of payment, and the circumstances 
attending its execution and operation.” Carrig v. Gilbert Varker Corp., supra 
note 22, at 358, 50 N.E.2d at 63. 

243 CorBIN § 694. 

25 Compare Stark vy. Parker, 19 Mass. (2 Pick.) 267 (1824) (denying re- 
covery) with Britton v. Turner, 6 N.H. 481, 26 Am. Dec. 713 (1834) (allowing 
recovery). There have been many articles written on this problem. See, ¢.g., 
Laube, The Defaulting Employee—Britton v. Turner Reviewed, 83 U. Pa. L. REv. 
825 (1935); Williston, The Defaulting Employee—A Correction, 84 U. Pa. L. Rev. 
68 (1935); Laube, The Defaulting Employee—No Retraction, 84 U. Pa. L. Rev. 
69 (1935). For a recent case involving an attorney in default of his contract to 
perform legal services see Moore v. Fellner, 318 P.2d 526 (Cal. App. 1957), rew’d, 
50 Cal. 2d 330, 325 P.2d 857 (1958). 
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of the price and then defaulting),"* and the sale of chattels contract 
(with either the buyer or seller in default).?” However, due to statutes” 
and to our economy, these wars are no longer being fought with any 
frequency in our appellate courts. Thus, the construction contract will 
be used for the remainder of this article, referring to other cases only 
for ideas and for comparison. 

No attempt was made to find the oldest case involving a contractor 
who defaulted and then sought recovery from the owner. Certainly, 
however, by the turn of the nineteenth century these cases had made 
their way into the appellate courts of this country. In an 1825 Penn- 
sylvania case,"* a Mr. Hopkins sued a Mr. Pedan and recovered a 
judgment in excess of $900. On appeal it appeared that Hopkins had 
agreed to build a bridge for Pedan but had not finished the work. 
To allow recovery on these facts the Pennsylvania court held to be 
error, saying: 

. ... the building of one or more bridges was the plain- 
tiff’s cause of action, and he was not entitled to recover, 
unless the work was finished, or he was prevented from finish- 
ing it by the act or consent of the defendants.*° 

It does not appear from the report just how much work Hopkins did 
on the bridge (or bridges) and perhaps this is sufficient reason for 
reversing the lower court’s judgment. The very general statement of 
the court, however, leads to rather harsh results, 

Six years later this case was used as authority to prevent a Mr. 
Shaw from recovering from The Turnpike Company (of Pennsyl- 
vania).*1_ His contract required Shaw to cut a fifty foot roadway, 
stone twenty-one feet of this way and open “summer roads.” Shaw 
laid and stoned the twenty-one foot road but did not otherwise complete 
the contract. —The Company took possession of the road and erected 
toll gates. Shaw then brought an action of debt and received a $1,700 
verdict and judgment. On the Company’s appeal, Shaw argued that 
the Company had “received the benefit of the workman’s labor, which 
amounts ipso facto to a waiver, and makes the company liable to the 
payment of a pro rata sum.” Coupled to the argument of waiver was 





26 Corbin, The Right of a Defaulting Vendee to the Restitution of Install- 
ments Paid, 40 Yate L.J. 1013 (1931). Compare Rudolph, The Installment Land 
Contract as a Junior Security, 54 Micu. L. Rev. 929 (1956). See Annot. 31 A.L.R.2d 
8 (1953). Earlier annotations appear in 134 A.L.R. 1064 (1941), 102 A.L.R. 852 
(1936). 

27 Annots., 99 A.L.R. 1288, 1292 (1935), 83 A.L.R. 959, 965 (1933), 37 A.L.R. 
91, 100 (1925). 

28 For example, see Corman, Restitution for Benefits Conferred by Party in 
Default under Sales Contract, 34 Texas L. Rev. 582 (1956), and Corman, The 
Partial Performance Interest of the Defaulting Employer, 11, 38 Mara. L. Rev. 
139 (1955); and see Unitrorm Saves Act §§ 63-70. 

29 Pedan v. Hopkins, 13 S. & R. 45 (Pa. 1825). 

30 7d. at 47. 

31 Shaw v. The Turnpike Co., 2 P. & W. 454 (Pa. 1831). 
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a claim that harked back to Pomponius: “the defendants are now in 
possession of, and enjoying the fruits of the plaintiff’s labor, and it 
would be against conscience that they should not pay for it.”*’ Although 
Shaw’s lawyer cited cases for the argument based on waiver, he cited 
none for the last sentence. 


As indicated, the court reversed the judgment, saying that Shaw 
could not, however, “recover until he has finished the work.”** It may 
be that the plaintiff should not have chosen debt as his form of action 
and that this is the basis of the decision, but, again, the language of 
the opinion required performance as the basis of recovery. Even in a 
later opinion®* in which quantum meruit was urged as the ground of 
recovery the court sought to find an implied in fact agreement, entirely 
misconceiving the thrust of this idea.** Failing to find such an agree- 
ment, recovery was once more denied. We are left with the thought 
that the Company never did pay for its roadway. 


This same court a few years after the Shaw case summarized the 
law (and its reasons) with these two sentences: 
.... To permit a man to recover for part performance 
of an entire contract, or to permit him to recover on his agree- 
ment where he failed to perform, would tend to demoralize 
the whole country. If the law were so, a man would just 
perform as much of his contract as would suit his convenience 
or cupidity; all faith and fair dealing would be at an end, and 
all confidence between man and man would be destroyed 
36 
This quotation could be approached from many angles. The very 
basis of legal actions—as opposed to equitable actions—is that of allow- 
ing damages to be recovered from those who have not performed. 
So strongly has this idea been presented that noted jurists have remarked 
soberly that a person has an election to perform or to pay damages.” 
What of “faith and fair dealing” between man and man? Why has 
this idea suddenly assumed importance in a legal systetm founded on a 
different premise? / ; 





32 Jd. at 457. 

33 Jd. at 459. 

34 Shaw v. The Turnpike Co., 3 P. & W. 445 (Pa. 1832). 

35 See discussion under Acceptance of Benefits, infra. 

36 Martin v. Schoenberger, 8 W. & S. 367, 368 (Pa. 1845). 

37“When a man commits a tort, he incurs by force of the law, a liability 
in damages measured by certain rules. When a man makes a contract, he incurs, 
by force of the iaw a liability to damages, unless a certain promised event comes 
to pass. But unlike the case of torts, as the contract is by mutual consent, the 
parties themselves, expressly or by implications, fix the rule by which the damages 
are to be measured. The old law seems to have regarded it as technically in the 
election of the promisor to perform or to pay damages... .” Mr. Justice Holmes 
in Globe Refining Co. v. Landa Cotton Oil Co., 190 U.S. 540, 543 (1903). 
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The part of this quotation from the Shaw case that has had the 
most impact, however, is the beginning of the second sentence. “These 
courts are afraid that a promisor will perform just so much of his 
promise as he cares to and then sell that part to the promisee. Not only 
that (runs the argument), but he will do this when he has made a 
losing bargain and thus hold down his losses and conceivably even turn 
the “bad” deal into a profit. Since this must be stopped, the plaintiff 
will be denied recovery. For example: 

It would be an alarming doctrine, to hold, that the plain- 
tiffs might violate the contract, and, because they chose to do 
so, make their own infraction of the agreement the basis of an 
action for money had and received. Every man who makes a 
bad bargain, and has advanced money upon it, would have the 
same right to recover it back that the plaintiffs have .. . .** 

. ... To allow a recovery of this money would be to 
sustain an action by a party on his own breach of his own 
cee: ... 

.... An equity out of his own neglect! It is a singular 
head of equity.... * 


Yes, it would be a singular “head” of equity that allowed a person 
to turn his own neglect into a cause of action; it would be even “more 
singular” if bad bargains could so easily be turned into profitable ven- 
tures. No one contends that this should be—or ever was—the law. 
If recovery is allowed, it is in spite of the breach, and all “badness” 
of the bargain must be considered in measuring the size of the defen- 
ant’s benefit. Recovery, then, rests not on the neglect of the defaulting 
party but on the benefit which he has transferred to the defendant . 

a transfer that was made with no thought of either giving or receiving 
a gratuity . . . a transfer that was made, instead, as a part of a con- 
tracted-for-performance, 


Stated this way, our problem highlights the divergence between 
fault-minded jurisprudence and a restitution-oriented legal system. 
Should our courts allow a person to be made richer through another’s 
loss simply because that other person failed to perform a contract? 
Notice that the assumption here is that one party has been made richer 
—that is, realized a “net benefit”—from the services, material or money 
of another. This automatically deducts all damages suffered by the one 
enriched, including the destruction of the contract expectancy. As Corbin 
points out,*’ refusal to allow recovery actually penalizes the person 
who partly performs more than the one who refuses to perform at all. 


38 Ketchum & Sweet v. Evertson, 13 Johns R. 359, 365 (N.Y. 1816). 

38 Lawrence v. Miller, 86 N.Y. 131, 140 (1881). 

49 See note to Harrington v. Wheeler, 4 Ves. Jun. 686, 691, 31 Eng. Rep. 
354, 356 (Ch. 1799). 

41 Supra note 26. 
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Not only that, the more he performs the more he is penalized*? until 
he reaches that shadowy area called “substantial performance.” ‘Then 
the penalty is removed and recovery of the contract price less damages 
(is this difference not roughly defendant’s benefit? ) is allowed. Refusing 
recovery—for any reason other than that there has been no benefit— 
leaves the part performer in an anomalous position. He suffers a penalty 
while the non-performer and the substantial performer respond only 
for damages suffered, Is there something about a “partly broken” 
contract that should lead to this result? 


In the area of the building contractor who is in default this question 
should be answered with a clear “No.” To the extent that his work 
and materials can be shown by him to have benefited defendant, he 
should be allowed recovery in an amount measured by the benefit. This 
sentence needs expansion for it involves the concept of “benefit” and 
of measuring that benefit. The remainder of this article will deal with 
these problems. However, at this point it should clearly be stated that 
recovery should not be denied a building contractor simply because he 
has failed to perform substantially his contract promise. 


These principles can best be illustrated by the well reasoned opinion 
of the Ohio Court of Appeals in Kirkland vy. Archbold.“* There a 
contractor agreed to perform alterations on a residence for a price of 
$6,000, payable in installments of $1,000. After having done work 
(which the contractor alleged to have a “reasonable value” of just 
under $3,000) the contractor broke the contract and was evicted from 
the premises. At that time the owner had paid $800 and suit was 
brought for $2,200. 


The court had several possibilities open to it: 

(1) It could deny recovery on the theory that the contractor 
can “demand payment only upon and according to the terms of 
his contract, and if the conditions upon which payment is due have 
not been performed, then the right to demand it does not exist.’”’** 

(2) It could conceivably say that performance was substan- 
tial and allow regovery of the contract price less damages to the 
defendant. This however, would be stretching the doctrine of 





42 That is, if A contracts to build a $10,000 home for $10,000 and he breaks 
the contract before he begins construction, damages would be nominal. Refusai 
to allow restitutionary recovery by A if he breaches after commencing work would 
have the odd effect of increasing damages through the amount put into the 
structure. The more he performed, the more we penalize him if we deny recovery. 

43 113 N.E.2d 496 (Ohio App. 1953). 

44. Smith v. Brady, 17 N.Y. 173, 187 (1858); according to REPORT OF THE 
Law Revision Commission (NEW York) 47 (1942), the Smith case establishes the 
New York rule that the building contractor in substantial default of an entire 
contract is entitled to recover nothing. This report is an excellent survey of the 
general problems involved in the area of the defaulting plaintiff. 
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substantial performance further than courts can in good conscience 
use the doctrine.*® 

(3) It could conceivably hold the contract to be divisible and 
allow recovery for the number of parts that have been substan- 
tially performed. The problem here is that a building contract is 
not ordinarily divisible since the payments are progress payments 
only and do not represent the agreed equivalent for the contrac- 
tor’s performance.*® 

(4) It could allow recovery in quasi-contract (or quantum 
meruit) on the theory that the work and materials supplied by the 
plaintiff benefited the defendant. 

This last possibility becomes the third method by which the harsh- 
ness of the doctrine of constructive conditions can be obviated. It joins 
with ideas of substantial performance and divisibility in fighting forfeitures 
and penalties; in a larger sense, however, this is the very reason that 
forced these first two ideas into judicial recognition and thus it embraces 
both of them. The common law court, troubled by the fact that the 
contract defendant may be made richer at the expense of the plaintiff, 
took care of the more obvious cases with “pieces” of Pomponius’ idea 
—only it called those pieces “substantial performance” and “divis- 
ibility.”** Through quasi-contract the entire idea is reflected and _ its 
pieces fall into proper focus. 

Just how quasi-contract (or, we repeat, guantum meruit) operates 
can be shown by a return to Kirkland.** The contractor was in default 
but had done about one-half of the agreed-upon job. The proceedings 
in the trial court are not reported but evidently the trial judge somehow 
felt that it was not fair for defendant to keep the work without pay- 
ment. Because of this feeling of unfairness he strained the contract 
language to find it divisible—the $1,000 payments at stated intervals 
forming the base for his finding. He had sensed the idea of unjust 
enrichment found in the emotive words, fe/t and fair, but could express 
it only through the doctrine of divisibility. At this point the trial judge 
experienced difficulty for only the first payment was due under his 
reasoning. Following the mechanical fiction to the end, the judge en- 
tered judgment for the plaintiff-contractor for $200 ($1,000 less the 
$800 already paid) and the contractor appealed. 

The opinion shows that his appeal was in the face of several Ohio 
cases that had denied quasi-contractual recovery to a party who was in 





45 Note, Substantial Performance of Building Contracts in New York, 31 
Cotum. L. Rev. 307 (1931). 

46 Fuller v. United Electric Co., 70 Nev. 448, 273 P.2d 136 (1954); New 
Era Homes v. Forster, 299 N.Y. 303, 86 N.E.2d 757 (1949). 

47“ |. . [T]he right to recover for part performance of an entire building 
contract ... is purely of judicial creation, having in view the inequity of per- 
mitting a person to suffer great loss to the enrichment of another. .. .” Foeller v. 
Heintz, 137 Wis. 169, 179, 118 N.W. 543, 547 (1908). 

48 Supra note 43. 
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substantial default of his contract promise.*® Had those cases been 
followed without understanding thought, the Court of Appeals would 
have had to grapple with the problem of whether this was in fact a 
divisible contract. On this sole ground the decision would probably 
have been reversed and a judgment entered for defendant.” Refusing 
to take this path, Judge Skeel (writing for the majority) reasoned: 

(1) The result of the older Ohio cases is to enrich one party 
and to penalize the other. (Pomponius has come once more to the 
front). “This result comes from unduly emphasizing the technical 
unity and entirety of contracts.”*' (Fault is being given too great 
an emphasis in deciding contract cases). 

(2) Other jurisdictions are allowing recovery by a defaulting 
contractor where “substantial value” has been contributed to the 
defendant’s property. “These decisions are based on the theory 
of unjust enrichment.’””®? 

(3) Recovery is to be determined by the “value of the work 
and materials expended on a quantum meruit basis” less damages 
caused by the plaintiff’s breach.” 

The case was sent back for a new trial and the plaintiff given the 
“green light” to recover in quasi-contract. Here is presented graphically 
the beginnings of a re-orientation of the Ohio legal system from one 
that looked only at fault toward one that also serves for enrichment. 
No one is suggesting, of course, that this will become the only base for 
recovery. It is, instead, an idea that has been struggling for recognition 
and is at last attaining its place as a legally protected interest. Significant 
in the Ohio court’s opinion—and a factor which should be met in every 
case in which the plaintiff is in substantial default—is this sentence: 

. . «. The action is not founded on the broken contract 
but on a quasi-contract to pay for the benefits received . . . .™* 


49 One of these cases was Ashley v. Henahan, 56 Ohio St. 559, 47 N.E. 573 
(1897). This was a construction contract in which plaintiff sued “on the contract” 
alleging substantial performance and, in another count, in quantum meruit for 
extra work. There is language in the part of the opinion dealing with the suit 
on the contract that could be considered as denying quasi-contractual recovery 
for a plaintiff in default. However, it should be remembered (1) that the suit 
was brought on the theory of protecting the expectation interest of the plaintiff 
and (2) $1,000 was paid on a $9,365 contract with $200 being required to alter 
the defects. In such a situation, it is not surprising that the court did not “strain” 
to construe the suit as one for restitution. The quantum meruit claim failed when 
the court held that the extra work done was within the contracted-for per- 
formance. Granting the correctness of the finding of fact, the conclusion that 
quantum meruit is not open is correct. 

50 See REPORT OF THE LAW REvisiION COMMISSION (NEW YoRK), supra note 44, 
at 206. 

51113 N.E.2d at 499. 

52 Ibid. 

53 [bid. 

54 Ibid. 
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The teacher of Restitution will object to the idea that some suits 
are brought “on a contract” while others are founded “on a quasi- 
contract.” In theory, no action is founded om a contract; it is brought 
because the other party has failed to do what he promised he would do 
and the promisee is seeking protection of his expectation interest—he is 
seeking to be placed in the position in which he would have found him- 
self (either financially through damages or, as nearly as possible, through 
specific performance) had the promisor performed, This is not a suit 
om a contract. It is a suit brought because of a breach of a contract. 
Nor in theory is an action founded om a quasi-contract for the reason 
that there is no such thing as a quasi contract. This is a name that has 
been given to a suit that protects the restitution interest of the plaintiff 
—to take from the promisor the benefit that he has received by virtue 
of the plaintiff’s performance or part performance. The plaintiff 
stands neither on nor off a contract when he sues. These expressions 
are merely shorthand methods of describing the interest that is seeking 
protection; however, inaccurate expressions have a habit of coming back 
to haunt the speaker. 

Putting these problems aside, however, the idea behind this quota- 
tion from the Kirkland opinion strikes at the heart of our problem. 
Contrary to the notions of the earlier cases, the plaintiff is not making 
his own infraction the basis of his action. He is not turning a bad 
bargain into a good one. Nor has an “equity” arisen out of his own 
neglect.” The basis of his action—if any he has—is the benefit that he 
has conferred on the defendant pursuant to contract. This the Ohio 
court saw clearly when it showed the way for the contractor’s recovery 
in the Kirkland case. 

How then should a lawyer proceed when he has a case in which 
his contractor-client has substantially defaulted on a building contract 
but still seeks to recover for benefits conferred? His basic substantive 
problems are these: 

(1) He must prove that the defendant has received a benefit 
as a result of the contract. 

(2) He must be able to meet a claim that benefit was not 
accepted by the defendant. 

(3) He must be able to meet a claim that the breach was 
intentional (or willful). 

(4) He must prove the value of the benefit conferred. 

These four points are considered separately below. 


1. The Benefit 
This word is the keystone of the plaintiff’s recovery. The plaintiff’s 
attorney should never forget that he is seeking to recover for just one 
thing: the benefit that the defendant has received from the part per- 
formance of a contract. The Restatement of Restitution rests the 





55 See notes 38-40 supra. 
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allowance of restitution on the concept of unjust enrichment but defines 
enrichment as “benefit” and then adds: a “person is unjustly enriched 
if the retention of the benefit would be unjust... .”°® Thus, the 
plaintiff’s lawyer must show the benefit and then fit his case within those 
that courts treat as an unjust retention of benefits. The plaintiff has 
the burden of proving the benefit and his burden is not satisfied by 
showing only his losses in connection with the contract.°’ In fact, 
unless the value of the losses is relevant evidence of the defendant’s 
gain, it should not even be admitted by the trial court. 

The difficult problem is, of course, trying to state the meaning of 
benefit. These restitutionary remedies are relatively recent in origin. 
Not many years ago courts were struggling to determine whether there 
must have been in tort cases a conversion of the chattel into money 
before there was a benefit.°* Even though this battle is probably over 
in most states—the result being that such a conversion is not necessary 
—other battles are still being waged to mold and to shape this concept 
of benefit.°® In short, the very newness of this concept makes it im- 
possible to catch up and to reflect a workable definition at this time in 
its history. 

In construction contracts, however, most of the problems can be 
solved without such a fine definition, The vast majority of recent cases 
are similar to the situation found in Kirkland, The plaintiff entered 
upon the contract, performed a portion of it according to plans and 
then defaulted. The defendant is now able to complete the contracted 
for work at a lower price than he agreed to pay the plaintiff for the 
whole contract. In this regard he has received an advantage—or a 
benefit—from the work of the plaintiff and the restitutionary remedies 
(in this case, undoubtedly the remedy of quasi-contract or its modern 
equivalent under local practice) should be available. Perhaps the meas- 
ure of the benefit will be difficult but the existence of some “benefit” 
such as will make available these remedies is usually clear. 

At the other extreme is, however, another kind of case that must 
be considered under a definition of benefit. This is best represented 
by Pinches v. Swedish Evangelical Lutheran Church.’ There the plain- 
tiff agreed to construct a church for defendants “according to plans 
and specifications.” The final building varied from those plans in that 
the ceiling was two feet lower, the windows were shorter and _nar- 





56 RESTATEMENT, RESTITUTION § 1, comment a, at 12 (1936). 

575 CorsBin § 1124. 

58 Jones v. Hoar, 22 Mass. (5 Pick.) 285 (1827) (1935). 

59 E.g., for whether trespass to realty is covered, see Fanson v. Linsley, 20 
Kan. 235 (1878), holding that it is not covered and Edwards v. Lee’s Adm’r. 265 
Ky. 418, 96 S.W.2d 1028 (1936), allowing recovery; for whether a saving of ex- 
pense is a benefit, see Olwell v. Nye & Nissin Co., 26 Wash. 2d 282, 173 P.2d 652 
(1946), and RESTATEMENT, RESTITUTION § 1 (b) (1936). 

60 DAWSON AND PALMER, CASES ON RESTITUTION 455-59 (1958). 

6155 Conn. 183, 10 Atl. 264 (1887). 
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rower, and the seats were narrower than specifications required. All of 
these variations were due, at least in part, to the “inadvertance” of the 
plaintiff and his workmen. Such a case as this presents, first of all, the 
question of whether there has been a benefit received by the defendants. 
They have, of course, a building that they did not have prior to the 
contract; thus, the contract has resulted in some thing being added to 
their property. This should be sufficient to open quasi-contractual rem- 
edies, leaving us still with the difficult problems of whether the reten- 
tion of such a benefit would be unjust and, if so, how to measure such 
a benefit. These problems are considered in the remainder of this article. 

The point made here is that this “thing” added to the property of 
the defendants, added pursuant to a contract, should be considered as 
opening restitutionary remedies. In this respect, the finding of this kind 
of a benefit is to restitutionary remedies much like the finding of negli- 
gence is to tort cases. It opens remedies. It is not all that must be 
shown to have a recovery; but it is the necessary starting point. This 
approach is emphasized to remind the lawyer always to center this type 
of remedy on an approach that hits at one thing: the benefit that de- 
fendant has received. 

2. Acceptance of the Benefit 

One of the problems that has entered into the words used by 
courts in reaching their decisions is the notion that the defendant must 
have “accepted” the particular benefit.“ When the thing in question 
is returnable—that is, when it is something that the defendant could 
simply hand back to the plaintiff when he (the defendant) discovers 
that it is not up to contract specifications—then the fact that he has 
decided to keep it is cogent evidence that he has received a benefit from 
the plaintiff’s labor, even though it was defective as measured by the 
contract terms.®* In such a case it becomes easy to rest a decision for 
the defendant on the basis that he refused to accept the benefit con- 
ferred on him. It becomes easy because the language has within it the 
familiar ring of contractual acceptance, In fact, it becomes so easy that 
some courts have forgotten that the basis of this remedy is benefit and 
have centered it in acceptance Notice this summary: 

It is essential to such a recovery (quasi-contract) that 
there be an acceptance by the other party of such partial per- 
formance ... .™ 
As long as the defective performance involves a thing that is 

returnable, this search for a benefit through the indirect means of an 
acceptance presents relatively little harm. If the defendant has kept 
the item, there is probably a benefit; if he has returned it, there prob- 
ably is no benefit. But when we turn to the problem of the building 
contractor who has substantially defaulted, different considerations arise. 











625 CorBIN § 1126. 
63 See UnirorM Saes AcT § 69. 
64 Annot., 107 A.L.R. 1411 (1937). 
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Return of the particular addition is impractical since damage to the 
real estate or to structures on the real estate would result from the 
removal. In one sense, the owner has no real choice to accept or reject. 
Return being impractical, it would appear inappropriate to continue the 
search for an “acceptance” of the benefits that have been conferred 
in part performance of such a contract. 

Yet, this has not prevented courts from continuing such a search. 
An example of the problems created is Nees v. Weaver® in which the 
plaintiff had a contract to place a roof on the defendant’s garage. The 
contract price was $325, payable on completion of the job. In a suit 
for the $325 the court found that plaintiff had substantially broken 
his promise but that he was entitled to recover the reasonable value 
of his work only if he could “show an appropriation or use amounting 
to an acceptance thereof” by defendant. How could plaintiff show 
that a roof had been “accepted”? At the time of the trial it had 
neither been torn off nor had it been replaced. As far as the court 
knew, the same roof was on the garage that plaintiff had put there 
pursuant to the contract. Not only that, the jury had found that it 
could be repaired for seventy-five dollars. Thus, the original job could 
now be completed for a savings of $250. But somehow the plaintiff 
was going to have to show that the roof had been “accepted.” 

Suppose that he showed that defendant parked his automobile in 
the garage in the evening, that he stored his garden tools there during 
the summer, that he kept his lawnmower there so it would not rust by 
standing out in the rain, and so on. In short, suppose that plaintiff 
proved that the defendant used the garage with the roof that he (the 
plaintiff) had put on it. The court, joining a host of decisions, held 
that this could not be an acceptance and denied recovery. “[A]cceptance 
of the work for which recovery is sought must be something besides 
keeping and using where there is no opportunity to return what has 
been received.”** What that extra something had to be the court does 
not say, and, in the tradition of case law decisions, did not have to say. 
Nevertheless, we are left to ponder just what it is that plaintiffs must 
show in order to meet the test of “acceptance” in these cases involving 
additions to real property. 

Undoubtedly the best way to answer this problem is to return to 
the reason underlying the search for an acceptance. This remedy of 
quasi-contract is to disgorge benefits received;® acceptance is but one 
method of determining whether there has been in fact a benefit received. 
It is, however, a method. It is not the goal of the search. That it was 








65 222 Wis. 492, 269 N.W. 266 (1936), 4 U. Cui. L. Rev. 492 (1937). 
667d. at 497, 269 N.W. at 268. 
67 “The purpose of the quasi-contract action is not to compensate the plaintiff 


for any loss or damage suffered by him but to compensate him for the benefit he 
has conferred on the defendant. . . .” Hughes v. Oberholtzer, 162 Ohio St. 330, 
335, 123 N.E.2d 393, 397 (1954.. 











1959] BUILDING CONTRACTOR 209 


to become the goal for some courts was foreshadowed when the name 
quasi-contract was attached to the remedy. Having used a name which 
involved a purely fictitious promise, courts must somehow breathe life 
into their fiction. This they did in the requirement of an acceptance. 
Here is language of contract bordering on ideas of mutual assent. 
Acceptance now comes to mean an express promise to pay for the 
defective performance or facts from which such a promise can be 
implied.** The circle is complete. That which was a fiction has be- 
come a reality; the remedy of quasi-contract has become a remedy of 
contract. 

Perhaps this trap would not have been sprung had the first judge 
called this a quasi-something-else, but that, too, would have called forth 
a fiction that could well have us searching for some other fact that 
exists only in fiction. Thus, it is long past the time to do away with 
this contractual search in a non-contractual area; it is time to rid quasi- 
contract of a notion that there must be an “acceptance” before the court 
can take this enrichment from this defendant and transfer it to this 
plaintiff. 

This is perhaps too bold an approach to leave without discussing 
the effect that it would have on the various kinds of cases that arise. 
One type of case is presented in Nees where the defective performance 
was clearly repairable. There it will be recalled, the owner had con- 
tracted for a $325 roof but had received a roof that required an 
expenditure of seventy-five dollars to make it conform to specifications. 
He neither tore off the defective performance nor did he move out of 
the garage. Has the work of the contractor amounted to a benefit to 
the owner within the notions of quasi-contract? Our answer is a clear 
yes, and it is yes irrespective of any contractual notion of acceptance. 
Whether defendant has said that he accepts (an express promise) or 
whether he has in fact repaired the defects and thus received a com- 
pleted roof (an implied-in-fact promise) is not essential to recovery. 
What is important is that the owner promised to pay $325 for a new 
roof of a certain kind and quality. He received work and materials 
that make it cheaper for him to have the completed job. To the extent 
that the total job is cheaper, the owner has received a benefit. 

Instead of phrasing this problem in terms of acceptance, it is be- 
lieved that the courts would come closer to a quasi-contractual recovery 
if they answered this question: is there something in the fact that the 
plaintiff has failed to perform his contract promise that should now 
allow the defendant to change his mind as to the final job and thereby 
keep a benefit that has been conferred upon him pursuant to that con- 








68 “The defendant may make himself liable . . . by his voluntary acceptance 
of the benefits under circumstances sufficient to raise an implied promise to pay 
for them.” Kelley v. Hance, 108 Conn. 186, 189, 142 Atl. 683, 684 (1928). A case 
which in dictum finds an acceptance in “word or act, or by a failure to speak or 
act... .” is Braswell v. Malone, 262 Ala. 323, 327, 78 So. 2d 631, 633 (1955). 
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tract? What is there in the breach that gives the innocent party the 
power to decide that he no longer wants the contracted-for perform- 
ance and then keep (without paying for it) the part performance that 
has in fact amounted to an enrichment? In some cases there will be 
a reason for denying the recovery, but these will be cases in which 
the part performance was not a benefit to the defendant. Certainly 
the Nees case, on the facts that we have, is not such a situation. 

A bit harder to reconcile are the cases in which the work done 
is not repairable—that is, cannot be changed to conform to contract 
specifications without making a substantial expenditure which does not 
reflect itself in a corresponding increase in the market value of the 
structure after repairs as compared to its market value before those 
repairs. This rather cumbersome definition of the meaning of “not 
repairable” is necessary since, in the broad sense, every defective per- 
formance can be made to conform to the contract. For instance, the 
building could be torn down and the entire structure rebuilt. The cost 
of repair here would be the expenses of tearing down as well as those 
of rebuilding. By the same token, walls could be removed to replace a 
brand name of pipe with the one called for by the contract, founda- 
tions can be dismantled while an “I” beam is replaced, and siding can 
be ripped off so that a different kind of insulation can be substituted. 
Often when these things are done the resulting change in market value 
of the structure is much smaller than the expense involved in making 
the change. Courts often refer to such alterations as “economic waste ;” 
we have categorized them as “non-repairable.” 

In these cases our suggested formula for finding benefit runs into 
difficulty. If we were to continue to subtract the cost of making the 
structure conform (to specifications) from the value of that structure 
as defectively constructed, the result may be to give the owner a 
building with a substantial market value for a nominal price—or in 
some instances, for nothing.” 

On the other hand, if we merely compel him to pay to the con- 
tractor the value of that building, we have ignored the personal desires 
of the owner with which the contractor agreed to conform. Here the 
courts must move slowly but the guide star for their decisions does not 
change. If the structure was to be used for business, then personal con- 
siderations that do not reflect themselves in decreasing the value should 
not be considered. The owner can use the building for his business 
or can sell it for its value. The cost of repair should not be given in 
such an instance—but remember that the defect in the performance 
may be so great that there is no substantial value added to the property 
of the owner, If the structure was to be used for personal purposes or 

69 Schwasnick v. Baldwin, 65 F.2d 354 (2d Cir. 1933) (value of employee's 
services not approved) ; Carpenter v. Josey Oil Co., 26 F.2d 442 (8th Cir. 1928) 


(partially completed well of no value); 5 CorBIn § 1126, at 563 n.33. 
70 See, ¢.g., Elliot v. Caldwell, 43 Minn. 357, 45 N.W. 845 (1890). 
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if it had no readily determinable market value (as for example, the 
church in the Pinches case"), allowance should be made for personal 
tastes and the court give the owner more discretion in claiming damages 
based upon repair costs. This amounts simply to a recognition of the 
probabilities of actual repair. The probabilities are stronger in those 
cases where the personal element is present. It also recognizes that 
there is a “damage” *~ the owner in this last group of cases (since he 
now must live with the unrepaired building) that—although not meas- 
urable in precise figures—is still worthy of consideration. However, 
even in these instances, value to defendant is allowed as the measure 
of plaintiff’s recovery in appropriate cases. 

Acceptance is thus a word that must be viewed with considerable 
care. It should never have been made the basis of quasi-contractual 
recovery as some cases have done. Acceptance, if used at all in a court’s 
decision, should describe a result reached by the court that the owner 
has benefited from the contractor’s partial performance. This idea is 
suggested by Corbin in these words: 

[A]cceptance may mean only that the defendant 

has made use of the results of a defective performance, mak- 

ing the best of a bad situation after a breach has been com- 

mitted. This last is what has usually occurred; and the court 

finds an “acceptance” of the benefits as a mode of avoiding the 
supposed rule that a contract breaker has no right to com- 
pensation.“ 

3. Quality of Plaintiff’s Breach 

When one who defaults on a contract brings an action to recover 
for the value of his work and labor, it would seem to be reasonable for 
the court to determine what the work and labor is worth to the 
defendant with due allowance, of course, for any damages which the 
defendant has suffered by reason of the plaintiff’s default. This type 
of approach conforms readily to the simple justice expressed in Pom- 
ponius’ statement. Our courts, however, have often chosen to examine 
the behavior of the defaulting plaintiff rather than determine the 
benefit which he may or may not have conferred upon the defendant. 


Standing squarely across the plaintiff’s road to recovery is the hurdle 
of willfulness. If the court can find that plaintiff’s default was willful, 
he may recover nothing. Williston has summarized the attitude of the 
courts thus: 

[T]he weight of authority strongly supports the statement 

that a builder, whose breach of contract is merely negligent, 

can recover the value of his work less the damages caused by 

his default, but that one who has willfully abandoned or 





71 Supra note 61. 
725 CorBIN § 1126, at 558. 
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broken his contract cannot recover . . . . It seems probable 
that the tendency of decisions will favor a builder who has not 
been guilty of conscious moral fault in abandoning the con- 
tract or in its performance.” 


There is an air of righteousness about these words, “willfully 
abandoned or broken,” “guilty of conscious moral fault.” Why should 
such a plaintiff recover anything from the innocent defendant who stood 
ready at all times to complete his obligations under the contract? Per- 
haps, however, this is the wrong question. Suppose that it were turned 
around and we were to ask: why should not a plaintiff who has willfully 
defaulted recover benefits conferred? How has the quality of the plain- 
tiff’s behavior diminished the measurable benefit which the defendant 
has received? Why should the defendant be enriched at the plaintiff’s 
expense simply because the plaintiff has been “bad”? 


To test these questions let us assume a case in which Contractor 
agrees to build, according to plans and specifications, a house for a total 
price of $20,000. After completing approximately one-half of the struc- 
ture, Contractor leaves the job and refuses to return. Assume further 
that no legal or moral justification can be found for his behavior; he is, 
if ever there was one, a willful defaulter. If no payments have been 
made to Contractor, Owner can now complete the house for approxi- 
mately one-half of the original price. If Contractor can recover nothin 
because of his willfulness,s Owner now has a $20,000 home for which 


he has paid around $10,000. 


It is true that in the cases which Williston cites in support of his 
summary of American decisions, the courts use language which would 
lead to a result of no recovery."* An examination of the facts of these 
cases, however, reveals that in relatively few of them did the judgment 
result in the defendant’s obtaining the entire benefit without paying its 
rough equivalent to the plaintiff.”° In most of the cases cited the language 


735 Wituiston § 1475. ' 

74 Jd. at 4124 n.3. 

75 See Maxwell v. Moore, 163 Ala. 490, 50 So. 882 (1909) ; Cotey v. Greenlee 
County, 20 Ariz. 150, 178 Pac. 25 (1919); Johnson v. Fehsefedt, 106 Minn. 202, 
118 N.W. 797 (1908); Elliot v. Caldwell, 43 Minn. 357, 45 N.W. 845 (1890); 
Jennings v. Camp, 13 Johns R. 94, 7 Am. Dec. 367 (N.Y. 1816); Schmidt v. 
North Yakima, 12 Wash. 121, 40 Pac. 790 (1895). “Certainly there are cases 
refusing restitution on this ground (that the breach was wilful and deliberate) 
but after a search for examples of clearly unconscionable forfeiture your editors 
conclude that such are rather rare.” DAWSON AND PALMER, CASES ON RESTITUTION 
452 (1958). These authors refer to 45 Co_tum. L. Rev. 72 (1945) for statistics and 
to the fact that building contracts generally call for progress payments as a 
reason for few forfeiture cases. This, however, does not solve cases in which 
there have not been progress payments made. Dawson and Palmer emphasize 
this on page 454. 
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of willfulness was superfluous.”® In many of the older cases, therefore, 
the result, although couched in the terms of no recovery because of the 
quality of the breach, did not result in a complete forfeiture of the work 
and material that plaintiff had put into the contract. The contractor 
received roughly the value of the benefit that had been conferred on 
the defendant.”” 

Still other cases which state that their denial of recovery rests on 
the willfulness of the plaintiff’s breach, nevertheless provide another rea- 
son on which the decisions can rest. Harris v. The Cecil N. Bean™ is an 
example of this. There the majority said: “The general rule is that no 
such (quantum meruit) recovery can be had by one who has deliberately 
abandoned, or broken, his contract .. . .”"® However, there was no 
showing by the plaintiff (who was in substantial default of an entire 
contract) that his work and materials had benefited the defendant. 
Absent such a showing there is no right to quasi-contractual recovery. 
Thus, the decision can rest on a ground wholly irrespective of the quality 
of the breach involved. This was pointed out in Judge Clark’s con- 
curring opinion. 

In a larger sense, the willfulness of the breach should have no 
effect on the recovery of the plaintiff. In the first place, every breach 
is willful in the sense that the act which constitutes it was done inten- 
tionally. The act of putting in material different from that specified 
is an intentional act—that is, the workmen knew what they were doing 
when they did that particular job. However, it is clear that this alone 
is not a “willful” breach as it is spoken of by the courts. There must 
be a knowledge that what is being done is a deviation from the contract 
promise.*” Thus, difficulties arise in trying to determine whether there 
was, in fact, knowledge of the defective performance. Secondly, the 
courts must decide just who must have this knowledge. Is it enough 
that a workman or that the foreman knew! Is it enough that a sub- 
contractor has the knowledge? What do we do when the contractor 
is a corporation? Do we follow the agency rules as to when notice to 
an officer is notice to the corporation? 

Finally, granting that the knowledge of the deviation has been 
found to exist, there is still the question of whether it is sufficient to be 
classified as “‘willful.”” Good reasons for the breach may be shown so 








76 Ohio Oil Well Drilling Co. v. Givens, 206 Cal. 468, 274 Pac. 966 (1929) 
(well contracted for valueless, defendant drilled another); Kelley v. Hance, 108 
Conn. 186, 142 Atl. 683 (1928), 38 YALE L.J. 389 (1929) (excavation started but 
no other work done under contract to build sidewalk is of no value); Stroeh v. 
McClintock, 128 Mo. App. 368, 107 S.W. 416 (1908) (unsuitable architectural 
plans of no value). 

77 McGonigle v. Klein, 6 Colo. App. 306, 40 Pac. 465 (1895); Robinson v. 
De Long, 118 Miss. 280, 79 So. 95 (1918). 

78197 F.2d 919 (2d Cir. 1952). 

79 Td. at 922. 

80 RESTATEMENT, CONTRACTS § 357, comment ¢ (1932). 
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that the court will hesitate to say the defaulter is “guilty of conscious 
moral fault.” He may not have been able to obtain the material needed 
or his work may have been stopped by a labor dispute. Must we go 
further to find whether the contractor was at fault in not ordering soon 
enough or in causing the labor difficulties? How else can an issue of 
moral fault be determined? If we must head down these roads in order 
to determine whether this plaintiff should recover the benefits he has 
bestowed upon this defendant, we have carved out a considerable task 
for a court. 

This task is not called for by the type of action here presented. 
Important is whether defendant has been benefited. Whether that 
benefit came from a bad or a good plaintiff should have no importance. 
The real problem here is whether this “badness” on the part of the plain- 
tiff is sufficient to penalize him economically. Test the idea in this man- 
ner: return to the $20,000 house contract discussed earlier in this section. 
Assume that progress payments were provided in the contract and the 
owner had paid for the work to date. Assume further that the contract 
provided that in the event of breach by the Contractor he was to return 
to Owner all sums that had been paid pursuant to the contract. Is there 
any doubt but that a court would classify this as a penalty and refuse to 
enforce it in a suit by Owner? The very fact that the more Contractor 
performs the greater his liability, would lead to that conclusion. Nor 
would the fact that he willfully refused to complete the building alter 
this result. 

Legal answers should not be changed simply because of the hap- 
penstance of when payments are to be made. Decisions should not turn 
on who is the plaintiff and who is the defendant. Results should not 
rest on a “childlike faith in the existence of a plain and obvious line 
between the good and the bad, between unfortunate virtue and unfor- 
givable sin.”** They should rest, instead, on a determination of whether 
a benefit has been conferred on the defendant pursuant to contractual 
obligations, 

4. Measuring the Benefit 

No one specific formula of damages can cover all the kinds of 
cases that arise when the plaintiff is in substantial default of an entire 
contract and yet has benefited the defendant. That is, no one specific 
formula can be given unless we are to be satisfied with such a generaliza- 
tion as: the plaintiff should recover the met benefit or the unjust enrich- 
ment that the defendant has received. These are often of but little help 





515 CorBIN § 545. 
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The recovery in a quasi-contract action is based upon value and is im- 
posed without the assent of the defendant to prevent such defendant from en- 
riching himself at the expense of the plaintiff.” Hughes v. Oberholtzer, 162 Ohio 
St. 330, 335, 123 N.E.2d 393, 397 (1954); RESTATEMENT, CONTRACTS § 357 (3) 
(1932). 
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in particular cases except as they point the direction in which an answer 
can be found.** 


Two general approaches are found in the language of the courts 
to aid in determining specifically the method by which the benefit should 
be measured. One is found in the Kirkland case to which we have re- 
ferred several times in this article. The other is found in Gillis vy. Cobe.™ 
It will be helpful to set these out: 

Kirkland: [T]he defaulting contractors, where their work 

has contributed substantial value to the other con- 
tracting party’s property, [are entitled] to recover 
the value of the work and materials expended on a 
quantum meriuit basis, the recovery being diminished, 
however, to the extent of such damage as the con- 
tractor’s breach causes the other party.®° 


Gillis: [I]f it appears that the contract is a beneficial one 
to the landowner, the plaintiffs are not entitled to 
recover any part of the margin of benefit which 
the landowner secured by the making of the con- 
tract when they resort to a recovery for the value 
of the thing produced by their misdirected work. 
In such a case, the contractor is entitled to the value 
of the building as it is, in the light of the land- 
owner’s right to have the building built, and prop- 
erly built, for the contract price. If, for example, 
the landowner secured by his contract the erection 
for $2000 of a building worth $3000, and the 





83 An excellent discussion of the various contract interests protected by 
courts appears in Fuller and Perdue, The Reliance Interest in Contract Damages, 
46 YALE L.J. 52, 373 (1936). These interests are listed: (1) The restitutionary 
interest. In its narrowest application, this is the interest created when the plaintiff 
in reliance on the contract confers something of value on the defendant. It is 
protected through various restitutionary remedies that range from quasi-contract 
through replevin and constructive trust. It is this interest that a contractor is 
seeking to protect when he is in substantial default of an entire contract. (2) The 
reliance interest. In its narrowest application, this is the interest created when 
the plaintiff in reliance on the contract changes his position other than by con- 
ferring value on the defendant. .\n example is paying the costs of title search in 
reliance on a land purchase contr:ct. It is protected through a series of remedies 
admirably discussed by Fuller and Perdue. (3) The expectation interest. This 
is the “usually protected” interest in contract actions, seeking to place the plaintiff 
in the position in which ne would have been had the contract been performed. 
This is done thro: th actions which give plaintiff the value of the defendant’s 
performance or ‘rcough the action of specific performance. This represents only 
a summary of the three interests as they exist in their extremes. Like all 
generalizations, the walls that separate them break down in the hard cases. See, 
e.g., L. Albert & Son v. Armstrong Rubber Co., 178 F.2d 182 (2d Cir. 1949); 
Planche v. Colburn, 8 Bing. 14, 131 Eng. Rep. 305 (C.P. 1831). See also annot., 
17 A.L.R.2d 1300 (1951). 

84177 Mass. 584, 59 N.E. 455 (1901). 

85 113 N.E.2d at 499. 
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plaintiff, in erecting the building, fails to comply 
with the contract, and the building, erected as it is 
erected, is worth $2500, the plaintiff is not entitled 
to recover $2500; all that he is entitled to recover 
is twenty-five thirtieths of $2000.*° 

The first idea expressed is that the contractor is entitled to recover 
the value of work and materials expended less damages caused by the 
breach. The second idea is that the contract price should be a limit on 
that recovery. While we have no objection to these general ideas (in 
fact, we urge their consideration by a court facing this problem), there 
are difficulties that must be guarded against when we seek to apply them 
to specific fact situations, These difficulties merit consideration, 

Looking first to Kirkland, there is the immediate problem of de- 
fining the two terms, “value” and “damages.” Beyond the knotty 
fact-problems involved whenever we set out to determine the value of 
a thing, there is here the added question: value to whom? Is this the 
value to a willing but completely hypothetical buyer or is this the value 
to this defendant? Some cases, following the theory of the quasi-con- 
tractual remedy, have indicated that it is the value to the defendant that 
is important.” Viewed thus, damages (which are the second half of 
the Kirkland formula) have already been considered since only when 
they are deducted can we know the value of the defective structure (as 
it stands) to the defendant. Our first caution is, then, that the Kirkland 
formula should not be used to deduct damages from “net” benefit to 
defendant—else the plaintiff will be punished to the gain of the de- 
fendant. 

But Kirkland does not limit the value question to value to defendant. 
Instead it speaks of value as the worth of the work and materials 
expended and uses the second half of the formula to assure that net 
benefit is the thing finally measured. This approach appears sound, The 
plaintiff proves a prima facie case by showing the reasonable value of 
the work that he has done and the materials that he has expended in 
his defective performance of the contract. Defendant then shows the 
damages that have resulted from plaintiff’s breach of the contract*® and 
these are deducted from the value as proved by the plaintiff.** This 





86177 Mass. at 600, 59 N.E. at 461. 

87“TH]e [the plaintiff] must prove how much the result of his work had 
benefited the defendant, he must prove what the fair market value of the thing 
producecd by his misdirected work is; and, until he has done that, he has not 
made out even a prima facie case... .” Id. at 594, 59 N.E. at 458. 

88 These damages should be forseeable within the meaning of Hadley v. 
Baxendale, 9 Ex. 341, 156 Eng. Rep. 145 (1845). See discussion of the test of 
forseeability in 5 Corbin §§ 1006-28. Simply because the defaulting party is suing 
as plaintiff rather than being sued as defendant should not change the damage 
“rules” by which recovery is measured. 

89 Notice how this approach places the burden of proving dameges on de- 
fendant. On the problem of burden of proof see 5 CorBin § 1124, at 553-54. 
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approach to the measure of recovery blends into one action the plaintiff’s 
suit for benefits conferred and the defendant’s suit for breach of the 
building contract. The difference between benefits conferred and dam- 
ages suffered is—in the language of the Restatement of Contracts—the 
“net” benefit that defendant has received through the part performance 
and the one for which he must make restitution.*” This is exactly the 
same approach as was found when plaintiff was only in minor default 
of his contract promises;*' the two doctrines blend into one problem 
with but one answer. 

“Damages” cannot, however, be lightly passed by. What are the 
items that are deductible as “damages”? First and foremost, the owner 
is entitled to protection of his expectation interest. If he made a “good” 
contract—that is, one in which he was to receive a structure worth more 
on completion than he had agreed to pay for it—the “goodness” of that 
contract must be preserved for him. He has every right to insist upon 
compliance with each detail of the contract or to receive compensation 
for its breach, It is for this reason that Owner and Contractor entered 
into the contract and it is this end that our legal system assures through 
its protection of the expectation interest of the person who has not de- 
faulted on the contract.°* The result for which we strive is that the 
completed structure should not cost Owner more than he agreed to pay 
and Contractor agreed to take for its construction. In the case of a plain- 
tiff in default this result should be controlled through the measure of 
recovery allowed against the defendant. 

This is undoubtedly. the thought that prompted the hypothetical 
problem discussed in Gillis v. Cobe. There the court assumed that a 
$2,000 contract required Contractor to construct a building worth 
$3,000. This Owner has a good bargain to the extent of $1,000. This 
“goodness” must be protected in a suit for benefits conferred just as 
jealously as it would be in a suit for damages suffered.** The court 
however, overlooked complete protection of this interest for it measured 
recovery for the defaulting contractor at twenty-five thirtieths of the 
$2,000 contract price. Converted to dollars and cents, this would allow 
Contractor $1,667 for the work and materials expended prior to his 





90 RESTATEMENT, CONTRACTS § 357 (3) (1932). 

91 Jacobs & Youngs v. Kent, supra note 18; Leonard v. People’s Tobacco 
Warehouse Co., 128 S.C. 155, 122 S.E. 678 (1924); Foeller v. Heintz, supra 
note 46. 

%2 As pointed out, supra note 83, the expectation interest is protected in legal 
actions through the damage formula which measures recovery by deducting from 
the value of the defaulter’s promise the value of the promise made by the non- 
defaulting party. Applied to the hypothetical case in Gillis v. Cobe, supra note 84, 
the expectation interest of the “non-defaulter” was $1,000 and deserves judicial 
protection against breach. 

93 These results should not turn on who happens to be the party plaintiff. 
If a contract interest merits protection, that protection does not depend upon who 
brings the law suit and who defends it. 
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default. Owner has now received a $2,500 building for $1,667, thus 
cutting his expectation interest from $1,000 that it would have equaled 
had there been complete performance to but $833 with part performance. 
This is wrong in that it fails to protect completely the good bargain 
which defendant made and which under the substantive law of contracts 
was protected against financial loss.°* Thus, while the idea in Gillis that 
the contract price is to form the upper limit on recovery is sound, the 
language used in describing the method of measuring recovery for part 
performance needs a closer look by the courts.” 


? must include more than 


But damages as deducted from “value’ 
just the expectation interest of the defendant. They must also include 
compensation for those items of recovery which are necessary to protect 
the expectation interest."* If the breach is one that is properly categorized 
as “repairable,”®* then the cost of tearing out the defective work must 
be compensated for in order that the Owner not have to pay more for 
the contracted-for structure than the contract price. Once the defective 
work is torn out, the cost of completion should be deducted only as it 
reflects itself in the expectation interest of the defendant.** If the breach 
is, on the other hand, one that is “not repairable,” then the injury that 
has been thrust on defendant is the difference between the value of the 
structure as it would have been completed had the contract been com- 





94 E.g., suppose the contract price for a structure was $2,000 and that $500 
will be required to complete it after plaintiff's default. If the contractor proves 
the value of the work and materials is $1,800, the entire cost of completion should 
not be subtracted from this amount as “damages.” The recovery on these facts 
should be $1,500; that is, the value of the work diminished by the defendant’s 
proportionate loss in the “goodness” of his bargain. See RESTATEMENT, CONTRACTS 
§ 357, illus. 3. (The consideration of contractor’s profit, omitted from this ex- 
ample, is discussed in note 102 infra.) 

5 Obviously, the Gillis formula is incomplete. Despite the preamble to the 


mathematical calculations which said, “. . . [T]he plaintiffs are not entitled to 
recover any part of the margin of benefit which the landowner secured by the 
making of the contract... .” supra note 86 (Emphasis added.), the formula does 


not preserve the contract exptctancy of the defendant. He is required to pay no 
more than $2,000 for his $3,000 building. It would be more correct to complete 
the formula by saying that the plaintiff is entitled to twenty-five thirtieths of the 
contract price diminished by the costs of completion which are in excess of the 
remaining five thirtieths. Thus, plaintiff should recover $1,667 less $167 or $1,500. 
See Heitz v. Sayers, 32 Del. 207, 121 Atl. 225 (1923). 

96 These damages should be foreseeable within the scope of note 86 supra. 

97 See discussion of “repairable” and “not repairable’ in Acceptance of the 
Benefit, pp. __ supra. 

98 Assume our $3,000 building was half done when Contractor walked off 
the job. The value of the work and materials would be $1,500; the cost of 
completion would be $1,500. After limiting recovery to the $2,000 contract price, 
the cost of finishing the building should be deducted from value only to the 
extent that it reflects itself in the expectation interest. Since the last $1,000 of the 
cost of completion does dissipate the non-defaulter’s expectancy, that is to be 
deducted from the $1,500—leaving plaintiff with a $500 recovery. 
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plied with and the value of the structure as defectively completed.” 
This difference must be subtracted from the value of the work and ma- 
terials expended as a part of “damages” in order to measure the defend- 
ant’s “net” benefit. 

We are suggesting, then, a combination of the ideas found in both 
Kirkland and Gillis, This combination can be expressed in a variety of 
ways.'’? But the approach most in keeping with the theory of this remedy 
is to conclude that va/ue establishes a prima facie case through a showing 
of the reasonable worth of the work and materials expended and that 
from this value is to be subtracted damages consisting of compensation 
for two elements: (a) the contract expectancy, if any, and (b) those 
items of recovery which must be allowed in order that the expectation 
interest be protected.’°' In no event should the defaulting contractor’s 
expected profits be protected for this would place him in the same posi- 
tion had he been the one not in default. It is only the non-defaulting 
party’s expectation interest that should be protected.’ 


CONCLUSION 


The law—like equity—abhors forfeitures. Yet in those cases in 
which the plaintiff is in substantial default of an entire contract, courts 
have long used language which permits a forfeiture of the benefits con- 
ferred; beyond this, a considerable number of courts have so believed 
this language that they have actually forfeited that benefit. 


This language and these results come from an uncritical appraisal 
of the problem involved. -When courts find that there has been “no 
acceptance of the benefit” or when they conclude that the default was 
“willful,” a surface sense of justice is satisfied in denying recovery to the 
defaulting contractor; to these courts the mnocent have been protected 
and the guilty have received their proper punishment. Analysis must go 
deeper, Our action is one for quantum meruit—for the benefit that has 
been conferred, In such a case all that “justice” requires is that the inno- 
cent person be protected against all financial loss caused by the broken 
promise. Justice does not require the pound of flesh to be exacted as 
tribute to the party whose loss is measured only in fractions of an ounce. 





99 Pinches v. Swedish Evangelical Lutheran Church, supra note 60. 

100 F.g., the contract price could limit value rather than affect damages. 

101 The formula is stated this way rather than contract price less damages 
because this latter method changes completely the burden of proof and because it 
would allow a recovery of a portion of the defaulter’s profits whenever Owner 
had entered into a bad bargain—that is, one where contract price exceeds market 
value. 

102 The formula, “value to defendant,” may in some cases include a portion 
of contractor’s profits since value carries with it a notion of what someone would 
pay for it. What someone would pay includes notions of what like structures 
(completed) have sold for, which includes a contractor’s profit in building them. 
Thus the method of stating the formula as in note 101 supra is to be preferred. 
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Despite the fears expressed by many courts in justifying the appli- 
cation of the doctrine of no recovery to the defaulting contractor, de- 
cisions which fully protect the contract expectancy of the non-defaulter, 
and which allow him all damages suffered, will not have the effect of 
encouraging defaults by contractors who have made bad bargains. Their 
measure of recovery will reflect completely the entire badness of the 
bargains made. It is believed, therefore, that ideas of willfulness and 
of lack of acceptance have no place in the adjudication of a quantum 
meruit action brought by the defaulting building contractor to recover 
compensation for the benefit that he has conferred. “For this by nature 
is equitable, that no one be made richer through another’s loss.” 











DRAFTING THE LIQUIDATED DAMAGE CLAUSE— 
WHEN AND HOW 


Frank C. Dunsar, JR.* 


Your client is selling his home for $25,000. He proposes that the 
contract of sale call for a “down payment” of $1,000, and that it 
stipulate the forfeiture of this sum if the buyer fails to consummate the 
purchase by paying the balance of the purchase price within the agreed 
twenty days. Will the provision be valid? In what words should it be 
expressed? Will the answer to the first question be different if the 
amount of the “down payment,” and of the stipulated forfeiture, is 
$10,000 instead of $1,000? (Answer: Yes, probably, as we shall see 
later. ) 

The same questions arise when the proposal is that the parties 
stipulate that a specified sum shall be paid by the contractor for each 
day after a specified date that construction is delayed. 

Provisions for liquidated damages are quite common in construction 
contracts for breach of time-of-completion covenants, Even more fre- 
quently, they are used in contracts for the purchase and sale of real 
property and of personal property. In the latter, they are usually ex- 
pressed as provisions for forfeiture of earnest money, without being 
categorized as agreements to liquidate damages. Other possible uses are 
myriad, 

In all cases, before determining whether to draft and how to draft 
a provision for liquidated damages, the draftsman must know when they 
are valid. To know that, he must know what tests the courts apply in 
making their determinations. He must know what his client’s position 
will be if such a provision is held unenforceable. He should know 
whether such provisions are more likely to be upheld when they apply 
to the breach of a particular type of covenant than when they apply to 
the breach of another type. He should know whether, if the provision 
is tested in the judicial crucible, a satisfactory result will be more likely 
if the provision is expressly characterized as one for liquidated damages. 
He should consider whether to incorporate recitals of the parties’ in- 
tentions, of the possible adverse impact upon the promisee of a breach, 
and of the fact that ascertaining the amount of damages will be difficult. 

Finally—and of great practical importance—if the bargain has not 
been finally negotiated, what will be the “price” impact of the provision? 

It is beyond the scope of this article to set forth a detailed analysis 
and documentation of the substantive law on this subject.’ Our primary 








* Of the firm of Dunbar, Kienzle and Murphey; member of the Ohio Bar. 
1 See, generally, the works of writers on contracts and damages, such as 
CorsBin, Contracts (1950). See also, 25 C.J.S. Damages §§ 101-16 (1941). 
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purpose is rather to determine and assemble some of the precepts for the 
draftsman that may be drawn from the legal literature on the subject. 
They will follow. However, since the legal guideposts and warning 
signals must be firmly in mind when one drafts in this area, a summary 
of the relevant law is essential. 


VALIDITY OF PROVISION—PENALTY? 
Penalties Are Not Enforceable 


Subject to some limitations, bona fide agreements between con- 
tracting parties fixing the amount, or establishing a means of subse- 
quently fixing the amount, of the damages to accrue to one party in the 
event of a breach of a covenant by the other party are valid and en- 
forceable. Within the established limitations, parties are as free to 
contract on this matter as any other. However, the courts of all 
American jurisdictions will hold invalid and unenforceable covenants 
which they characterize as penalties for breach of contract. In fact, in 
earlier years, they demonstrated great zeal in “relieving against”? such 
provisions, tending to resolve doubts in favor of characterizing the pro- 
visions as ones for penalties rather than for liquidated damages.” In more 
recent years, however, that tendency seems to be substantially abated, 
with increasing recognition that the parties, acting dispassionately before 
controversy has arisen between them, are often more competent than 
are judges and juries to assess the amount of damages for a particular 
breach of a particular covenant, and that encouraging them to do so by 
upholding their bargains tends to reduce the strife and expense of 
litigation.® 





2 The history of the growth of the principle that equity will prevent the 
enforcement of penalties is set forth briefly at 25 C.J.S. Damages § 101(c) (1941). 

3“There are, no doubt, decided cases which tend to support the contention 
advanced by appellant, but these decisions were, for the most part, rendered at 
a time when courts were disposed to look upon such provisions in contracts with 
disfavor and to construe them strictly, if not astutely, in order that damages, even 
though termed liquidated, might be treated as penalties, so that only such loss as 
could be definitely proved could be recovered. The later rule, however, is to look 
with candor, if not with favor, upon such provisions in contracts when deliberately 
entered into between parties who have equality of opportunity for understanding 
and insisting upon their rights, as promoting prompt performance of contracts and 
because adjusting in advance, and amicably, matters the settlement of which 
through courts would often involve difficulty, uncertainty, delay and expense... . 
The parties to the contract, with full understanding of the results of delay and 
before differences or interested views had arisen between them, were much more 
competent to justly determine what the amount of damage would be, an amount 
necessarily largely conjectural and resting in estimate, than a court or jury would 
be, directed to a conclusion, as either must be, after the event, by views and 
testimony derived from witnesses who would be unusual to a degree if their 
conclusion were not, in a measure, colored and partisan.” Wise v. United States, 
249 U.S. 361, 365-67 (1919). See also 25 C.J.S. Damages § 102(b) (1941). 
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The authorities generally distinguish between liquidated damages 
as being a genuine pre-estimate of damages, and a penalty as being a 
provision which operates im terrorem, by “penalizing for breach,” “as 
punishment,” or as a “deterrent.” Absent infrequent statutory limita- 
tions, the courts rely upon the two basic tests of validity hereafter de- 
scribed, often additionally paying lip service to the “intention of the 
parties,” 


First Test—Reasonableness of Amount or Formula 


The Restatement succinctly encapsules the courts’ first test of the 
validity of a covenant claimed to be for liquidated damages by saying 
that the amount thereby fixed must be “a reasonable forecast of just 
compensation for the harm that is caused by the breach. . . .”* In 
enunciating this test, courts and writers use terms such as “honest” and 
“reasonable” estimates of damages or “attempts at pre-estimation.” If 
an amount prescribed as purported liquidated damages, by the measure 
normally applicable,® is obviously excessive, the courts will characterize 
it as a penalty and hold the provision invalid.® (Questions as to possible 
varying degrees of disparateness, who has the burden of showing it, and 
the extent to which the courts will indulge rebuttable presumptions of 
the reasonableness of the parties’ determination are outside the scope of 
this writing.) 

Is the reasonableness of the amount or formula prescribed to be 
judged in the light of the situation as viewed by the parties at the time 
they made their contract, or is it to be judged in the light of conditions 
existing at the time of or after the breach? While some of the earlier 
cases ignored this question, and proceeded to apply the test by hindsight, 
when the question has been expressly considered it has nearly always 
been held that reasonableness is to be judged as of the time of the 
making of the contract.’ 


Second Test—Difficulty of Ascertaining Damages 


Fostered undoubtedly by the historical reluctance of courts to en- 
force liquidated-damages covenants, the rule has become firmly estab- 
lished that such a covenant is not enforceable unless “the harm that is 
caused by the breach is one that is incapable or very difficult of accurate 
estimation.”* ‘To illustrate, damages for failure to pay a promised sum 





4 RESTATEMENT, CONTRACTS § 339 (1932). 

5“In determining the amount of this compensation [for breach of contract] 
as the ‘damages’ to be awarded, the aim in view is to put the injured party in as 
good a position as he would have had if performance had been rendered as 
promised.” 5 CorsBin, ConTRACTS § 992 (1951). The general rule is stated at 
RESTATEMENT, CONTRACTS § 329 (1932). 

6 25 C.J.S. Damages § 108 (1941). 

7 E.g., Wise v. United States, supra note 3. 

8 RESTATEMENT, CONTRACTS § 339 (1932). 
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of money when due are measured by the legal rate of interest. A simple 
mathematical computation, after breach, will result in a precise ascertain- 
ment of the damages. An agreement to liquidate damages for such a 
breach is invalid, 


A second illustration: If the circumstances are such that a promisee’s 
compensation for breach of a promise to deliver a specified number of 
shares of a stock actively traded upon an exchange would be based upon 
the value of that stock at a particular time, that value could be accu- 
rately computed, after the breach, by reference to readily available 
stock-price quotations. An agreement for liquidated damages in this case 
would be invalid. The result should be different, however, if the parties 
were to agree that for the purpose of measuring the promisee’s damages 
in the event of a breach by the promisor the value of the stock of a 
closely held corporation, for which no active market exists, is a specified 
sum (assuming of course that the sum specified be a reasonable one; 
probably meaning, in this case, within the upper and lower limits of a 
rational determination of value for the particular stock). 


Since the agreement liquidating damages must be reasonable, in the 
light of the rules of law for measuring damages, the draftsman of such 
an agreement cannot proceed with his drafting until he knows how the 
damages for a particular breach of a particular covenant would be 
measured in the jurisdiction whose law would control in the event of an 
action for recovery of damages. 


To what extent is the element of foreseeability of harm from a 
specified breach of a particular covenant relevant to drafting an agree- 
ment liquidating damages for that breach? The answer is that it is 
probably no more relevant than in the case of a post-breach ascertain- 
ment of allowable damages.® Hence, the careful draftsman will seek 
to anticipate whether the promisor might subsequently contend that the 
parties had not at the time of making their contract foreseen that par- 
ticular consequences would flow from the promisor’s breach. He can 
then incorporate a suitable recital in his contract to make it plain that the 
parties did, in fact, foresee particular consequences. 


When shall the determination be made as to whether it will be 
difficult to ascertain the amount of damages? Since the answer may 
establish the validity of the stipulation as of the time of the making of 
the contract, that is the time as of which the determination should be 





9“A contract-breaker can be charged with the amount of an expected gain 
that his breach has prevented, if when the contract was made he had reason to 
foresee that his breach would prevent it from accruing. He can be charged with 
an expenditure made in reliance on the contract if he had reason to foresee that 
it would be incurred and that his breach would make it futile.” 5 CorBin, 
Contracts § 992 (1951). Generally, on the factor of foreseeability, see id. 
§§ 1007-10, 1012, 1013. 











1959] LIQUIDATED DAMAGE CLAUSE 225 


made, When the problem has been squarely considered, it has been so 
resolved.'° 
Intention of Parties 


The opinions of the courts dealing with the validity of covenants 
purportedly for liquidated damages are replete with discussions about the 
“Gntention of the parties.” Time and again they are found to say that a 
covenant specifying a sum to be paid in the event of a breach will be 
deemed to be one for liquidated damages if the parties so intended; 
otherwise, a penalty. Rarely is there any doubt about what the parties 
intended. If the agreement is to the effect that if 4 fails to perform 
as promised he shall pay Y dollars to B, that is what they meant. What 
is there to construe? Contracting parties—businessmen, usually—do not 
contract in terms of legal doctrines. They have never heard of the 
proposition that “equity will relieve against a penalty.” When they say 
that under specified circumstances one man shall pay another a sum of 
money, that is just what they intend. 

The courts, however, in vast majority in the past, have proceeded, 
in terms of the example above given, first to determine whether Y 
dollars was a reasonable amount in relation to the harm done to B by 
A’s failure to perform his promise. If they have concluded that it was 
reasonable, they have solemnly opined that it was the intention of the 
parties that Y dollars should be “liquidated damages.” If they have 
determined that it was not reasonable, they have said, often squarely in 
the face of an express declaration that Y dollars is fixed as “liquidated 
damages,” that the parties intended that the payment of Y dollars should 
be a “penalty,” serving as a club to compel performance by 4. 

The true rule surely is that the intention of the parties in this 
regard is irrelevant; that the law, as a matter of public policy, imposes 
a limitation upon the freedom of the power to contract, and that if a 
contractual provision is not within the limitation it is invalid." 


Same Liquidated Damages for Several Breaches 


When two or more separate obligations are to be performed by 
a contracting party, appropriate damages for the breach of one of them 
would not ordinarily be the same as for the breach of another. There- 





10“In determining whether the sum provided to be paid in the contract is 
liquidated damages, or a penalty, a court will construe the contract by its four 
corners in the light of the situation of the parties at the time of the execution of 
the contract, and from that position will determine whether the damages which 
would be sustained by reason of breach could, by the process of computation and 
adjustment, have been easily and approximately ascertained at the time of exe- 
cution of the contract. ...” Miller v. Blockberger, 111 Ohio St. 798, 807, 146 N.E. 
206, 209 (1924). To the same effect, see 5 Corsin, Contracts § 1060 (1951). 

11 “Intent is of no practical importance. The question is not what the parties 
intended, but ‘whether the sum is in fact in the nature of a penalty.’” Central 
Trust Co. v. Wolf, 255 Mich. 8, 237 N.W. 29, 78 A.L.R. 843 (1931). See 78 A.L.R. 
846 (1932). 
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fore, a sum as stipulated damages which would meet the test of reason- 
ableness as to the breach of one covenant would be unlikely to meet that 
test with respect to the breach of another. Generally speaking, there- 
fore, a single stipulation with respect to more than one breach will be 
held invalid,’* unless, possibly, the provision is determined to be reason- 
able as to each one of the designated breaches.'* 


Specific Sum Versus Formula 


Will a contractual stipulation be valid if instead of specifying a 
definite single sum to be paid by the defaulting party it sets forth a 
formula or measure or basis to be used subsequent to the breach in 
computing the amount to be paid? Yes, even though an occasional 
aberrant decision may be found.’* Such provisions are frequently used, 
and are often eminently satisfactory. 


Relevant Statutes 


Pertinent statutes applying to liquidated-damages covenants are a 
comparative rarity, but the draftsman should always verify their ex- 
istence or nonexistence. For example, California and Oklahoma have 
provided that liquidated-damages agreements are void except in cases in 
which it is impracticable or extremely difficult to ascertain actual 
damages. 








12 25 C.J.S. Damages § 111 (1941). 

13 Ann Arbor Asphalt Constr. Co. v. City of Howell, 226 Mich. 647, 198 
N.W. 195 (1924); Comment, Functional Approach in Determining the Validity of 
a Liquidated Damage Clause, 30 Tex. L. Rev. 752, 753 (1952). 

14F.9., Midwest Properties Co. v. Renkel, 38 Ohio App. 503, 176 N.E. 665 
(1930). The court said: “In the case at bar the provision calls for reasonable 
attorney fees, without specifying the amount. It... leaves in an uncertain state 
the amount that courts and juries will regard as reasonable attorney fees. This 
provision cannot be regarded as one of liquidated damages, because the amount is 
left uncertain, and still calls for future action by courts and juries to determine 
what, in their opinion, are reasonable attorney fees.” Jd. at 513, 176 N.E. at 669. 
The court did not refer to, and presumably was unaware of, the holding of the 
Ohio Supreme Court in Sheffield-King Milling Co. v. Domestic Science Baking Co., 
95 Ohio St. 180, 115 N.E. 1014 (1917), wherein the court said: “Where the 
parties to a contract deem it advisable, the law permits them to stipulate in 
advance what the damage, or the measure thereof, shall be in case of breach by 
either.” (Emphasis added.) The holding in Midwest Properties is contra that of 
the United States Supreme Court in Irving Trust Co. v. A. W. Perry, Inc., 293 
U.S. 307 (1934), wherein the lease in question provided that the filing of a petition 
in bankruptcy by or against the lessee “shall be deemed to constitute a breach of 
this lease, and thereupon ipso facto . . . this lease shal! become and be terminated ; 
and the Lessor sha!l . . . be entitled to recover damages for such breach in an 
amount equal to the amount of the rent reserved in this lease for the residue of the 
term thereof less the fair rental value of the premises for the residue of the term.” 
Mr. Justice Roberts, for the Court, concurred in the circuit court’s view that “the 
clause provided a reasonable formula for ascertaining the damages of the land- 
lord, did not smack of a penalty, and was therefore enforceable.” 
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Statutes providing for the awarding of public contracts by com- 
petitive bidding often require that bidders deposit a sum of money which 
shall be forfeited under specified conditions, such as that, if the depositor 
be awarded the contract, he thereafter fails within a time limited to 
sign a formal written contract and secure its performance.’” Such re- 
quirements are apparently well-nigh universally upheld, often without 
any consideration of the question whether they constitute requirements 
for the payment of liquidated damages or provisions for penalty. Per- 
haps the question is irrelevant in such a case on the theory that the 
legislature has established an exception to the general public-policy rule 
which applies in the case of private contracts; that is, that the legislature 
has declared a different public policy to prevail in relation to such public 
contracts. In some cases the courts will characterize the forfeiture of 
the bidder’s security as being in the nature of liquidated damages.” 

Statutes relating to public contracts may provide for relief against 
the usual consequences of a liquidated-damages stipulation.’ 


Consequences of Invalidity 


If a provision specifying a payment by the promisee upon breach 
of his covenant is held to be invalid as constituting a penalty, the legal 
effect is as though it were expunged from the contract. The validity 
of the remainder of the contract is not impaired. In the event of breach 
the promisor may recover whatever damages he would be entitled to 
under the law if the provision had not been incorporated in the contract.'® 


CHARACTERIZING AGREEMENT AS ONE For LiIqguIpATED DAMAGES 


What is the effect of a statement in a contract that a stipulated 
sum shall be paid “as damages” or “as liquidated damages” or “as com- 
pensation for the resulting damage”? It was observed above that the 
intention of the parties in this regard, as indicated by such expressions, 
is, or at least should properly be regarded as, irrelevant to the issue of 
validity of the agreement. The ultimate characterization of the nature 
of the promised payment will, in the event of dispute, be by the court, 
irrespective of the parties’ characterization. 

When the provision is one that will be enforced by the court, the 
amount specified therein is called liquidated damages. In cases where 
enforcement is denied, it is said that the parties have provided for a 
penalty or a forfeiture.’® 

In this posture of the law, should the draftsman characterize his 
stipulated payment in such terms “as liquidated damages,” or “as dam- 

15 E.g., On10 Rev. Cope § 731.15 (1953). 

16 £.g., Village of Pomeroy v. Ringwald, 13 Ohio App. 367, 31 Ohio C.C.R. 
(n.s.) 444 (Ct. App. 1920). 

17 E.g., 41 U.S.C. § 256a (1950). 

18 See cases cited at 25 C.J.S. Damages § 116(b) n.87 (1941). 

19 5 CorBIN, CONTRACTS § 1058 (1951). 
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ages and not as a penalty”? The answer is yes. It can do no harm, 
and may possibly be helpful.?” One reason is that it may give a court 
which is already disposed to uphold the provision an additional peg upon 
which to hang its decision. Mr. Justice Clarke, speaking for the United 
States Supreme Court in upholding a contractual stipulation of damages, 
pointed out that “the parties specifically state that the amount agreed 
upon as liquidated damages had been ‘computed, estimated and agreed 
upon’ between them.””? If a court construing the provision should be 
one that pays lip service to the “intention of the parties” test, the presence 
of an appropriate characterization may make it easier for it to render a 
favorable decision. 


Generally in a jury trial, the question whether an agreement to 
pay a stipulated sum is one for liquidated damages or in the nature of 
a penalty is held to be one for the court; however, in some jurisdictions 
it is held to be one of fact for the jury.”* If a contract should come 
before a court in such a jurisdiction, the characterization by the parties 
might be persuasive to the jury. 


INTEREST ON LIQUIDATED DAMAGES 


In most jurisdictions interest on damages for breach of contract 
is allowed from the date when payment was due if the demand sued 
upon was liquidated.** Conversely, it is ordinarily not allowed for the 
period prior to judgment upon claims for unliquidated damages.** In 
the event of breach and necessity of suit to collect damages, will a 
covenant for liquidated damages enlarge the plaintiff's recovery by in- 
terest between date of breach or demand and judgment date? (With 
a lapse of sometimes several years between filing of suit and rendition 
of judgment, this could substantially increase the aggrieved party’s re- 
covery.) On principle, the answer should be yes.” And it has been 
so held,*® although there is authority to the contrary.”” 


20 25 C.J.S. Damages § 105 (1941). 

21 Wise v. United States, 249 U.S. 361, 366 (1919). 

22 25 C.J.S. Damages § 102(a) (1941). 

23 25 C.J.S. Damages §§ 51, 52 (1941). 

24 1d. § 52. 

25“In all jurisdictions, simple interest at the statutory legal rate is recover- 
able as damages for non-payment of a liquidated debt from the date of breach if 
the parties involved have not themselves provided otherwise by contract. As used 
in this connection, the term ‘liquidated debt’ has a much broader signification than 
it is frequently given in other places. It includes not only all legal duties to pay a 
definite and undisputed amount of money; it includes also a duty to render any 
performance the value of which in money is stated in the contract itself. If 
damages that would have been too uncertain in amount have been liquidated at a 
certain amount by agreement, interest is recoverable from the date when that 
amount was payable.”’ 5 CorBIN, ConTRACTS § 1046 (1951). 

2625 C.J.S. Damages § 116(a) n.76 (1941). 

27 Jd. n.77. 
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Actua, Damaces REQUIRED? 


Must a plaintiff suing on a covenant for liquidated damages prove 
not merely the breach but also that he has actually been damaged, in 
order to prevail? The majority rule appears to be that he need not 
prove actual damage.”* In one state, it has been held that in a case in 
which the obligee shows no injury he can recover the stipulated sum as 
liquidated damages only if there was a further agreement that the sum 
was to be paid regardless of injury. Some states take the approach that 
there is a presumption of law that a breach results in damages, and that 
for a prima facie case the plaintiff need not prove either that he sus- 
tained actual damage, or that if he did the amount thereof was sub- 
stantial and not merely nominal, but that if it is made affirmatively to 
appear that the plaintiff sustained no damages the provision for liquidated 
damages cannot be enforced.” 


Some courts not following the majority rule apparently do not even 
recognize the question in the terms above stated. If there be no actual 
damage sustained, the provision will be deemed one for a penalty, 
rather than liquidated damages.*® 


OTHER PROBLEMS ARISING AFTER AGREEMENT MapE 


Above we considered briefly the question of the necessity of proving 
actual damage in order to recover under an agreement liquidating 
damages. We did so because it points up the fact that, in many juris- 
dictions, an enormous practical advantage of such an agreement may 
be to simplify or eliminate. problems of proof if the promisee must sue 
on his contract. Also, drafting suggestions are implicit. 


Numerous other types of problems can arise during operations 
under a contract carrying a stipulation for liquidated damages, or after 
breach. Especially is this the case under construction contracts pro- 
viding for liquidated damages in the event of delay in completion of 
work. For example, the question often arises as to the effect upon the 
promisee’s right to recover liquidated damages for delays occasioned by 
him or a third person.*? Alterations and additions performed at his 
instance may or may not have required more time in construction, 
Sometimes the acts of both parties contribute to delays, and in such case 
questions of apportionment may arise. Such contracts sometimes contain 
provisions for time extensions under stipulated circumstances. What is 
the effect of a complete abandonment of the work by the contractor, 
so that in effect his delay in completion will extend in perpetuity? 


28 Annot., 34 A.L.R. 1336, 1341 (1925); 25 C.J.S. Damages § 115(d) (1941). 

29 25 C.J.S. Damages § 115(d) (1941). 

30 Dunn v. Morgenthau, 73 App. Div. 147, 76 N.Y. Supp. 827 (1902), aff'd 
175 N.Y. 518, 67 N.E. 1081 (1903). See Annot., 34 A.L.R. 1336, 1338 (1925). 

31 See Annot., 152 A.L.R. 1349 (1944). 
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The reader’s attention is directed to these problems, but because 
they are largely collateral to the subject of this article, and because 
another writer has recently addressed himself specifically to them,** 
they will not be examined here. 


GuIsEs AND DIsGUIsEs 


As a general rule, any contractual arrangement whereunder a 
promisee is to receive a specified sum of money, or a sum of money to 
be computed in some specified manner, must meet the tests for a valid 
agreement liquidating damages, else it will be held invalid as providing 
a penalty. The obvious case is that of an agreement by the promisee to 
pay a sum of money to the promisor after the promisee’s default. 
A somewhat less obvious, but very common, case is that whereunder a 
purchaser of property pays earnest money to the seller, with the stipu- 
lation that if the purchaser fails to consummate the purchase by paying 
the balance of the purchase price within a stipulated time the earnest- 
money payment shall be forfeit. Commonly, such contracts do not 
characterize the forfeiture as being in the nature of liquidated damages, 
but the amount of it must meet the test of reasonableness and the 
circumstances must be such that the damages from the breach would 
be at least difficult accurately to determine; otherwise the forfeiture 
will be judicially stricken down. The rule is not changed by the inter- 
vention of a third party as a stakeholder in such a case. 


A provision may be for the forfeiture of property other than 
money.** 


Contracting parties’ lawyers have been ingenious and occasionally 
ingenuous in cloaking penalty provisions in other forms, sometimes with 
success in the courts. For example, in one type of case, in which the 
promisor’s obligation is simply to pay a specified sum of money at a 
specified time, without interest if so paid, the instrument further pro- 
vides that if payment is not made when due, then interest shall be paid 
at a specified (nonusurious) rate from the inception of the obligation 
and not merely from the due date. Under one line of cases such a 
stipulation will be stricken as imposing a penalty—that is, the interest 
from inception to due date—based on the rule that the only measure of 
damages for the withholding of money is interest commencing at the 
time payment is due is withheld; but under another line of cases such 
provisions are enforced as constituting valid agreements to liquidate 
damages.** Comparable problems, with varying results in the cases, are 
presented by stipulations for a higher rate of interest after maturity, 


32 Anderson, Liguidated Damage Problems in Construction Contracts, 5 PRAC. 
Law. 72 (1959). 


33 § CorBIN, CONTRACTS § 1057 (1951). 
34 Annot., 12 A.L.R. 367, 374 (1921). 
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for a higher rate of interest after default in paying interest, and for a 
higher rate of interest retroactively from inception in cases of default.** 

The validity of provisions in bills and notes for the payment of 
the holders’ attorney fees and other costs of collecting is determined 
on the basis of the tests for valid liquidated-damages stipulations, with 
varying results in different jurisdictions.” 

Other variants from expressly labelled stipulations for liquidated 
damages or penalties are frequent. One arrangement is to provide that 
a specified sum shall be paid for performance by a stipulated date, and 
a greater sum for performance by an earlier date. If the differences in 
time and sums payable are reasonable, the arrangement will usually be 
upheld upon the theory either of reasonable liquidated damages for 
failure to complete by the earlier date, or of a payment of a premium 
price for a better bargain. However, if the price disparity is great in 
relation to total contract price, so that it appears that the parties’ real 
objective was that performance should be rendered by the earlier date, 
the difference between the alternative prices is likely to be held to be a 
penalty. 

The same basic tests are applied in determining the validity of 
alternative covenants that purport to give the contracting party the 
choice of paying a sum of money or of rendering some specified other 


perf ormance.** 


ADVANTAGES OF LIQUIDATED DAMAGES PROVISIONS 


We are now in a position to catalog some of the advantages which 
may accrue to one or both of the parties to a contract from the inclusion 
of stipulations for liquidated damages for one or more specified breaches. 

(1) Often the determination of the amount of damages to be 
awarded for a breach of contract involves much expense and difficulty 
during the course of, and in preparation for, the litigation thereon. 
These are avoided or reduced substantially. 

(2) In some jurisdictions, a stipulation may assure recovery when 
it would be difficult or impossible for the promisee to prove that he 
sustained actual damage or, if so proven, that the damage was substantial. 

(3) In most of the cases and jurisdictions, inclusion wil] assure 
the plaintiff’s right to recover interest from the date of breach or de- 
mand, rather than merely from the date of judgment. 

(4) Other benefits may flow from the fact that the amount of 
the damages is liquidated earlier in point of time than the rendition of 
judgment. For example, in one case it made the claim for damages 
provable in bankruptcy, when otherwise it would not have been.** 





35 Annot., 12 A.L.R. 367, 369, 372 (1921); 25 C.J..S. Damages § 113(b) (1941). 
367 Am. Jur. Bills and Notes §§ 138-42 (1937). 

37 25 C.J.S. Damages § 110(d) (1941). 

38 Irving Trust Co. v. A. W. Perry, Inc., 293 U.S. 307 (1934). 
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(5) From the standpoint of the party who promises to pay liqui- 
dated damages, while the provision may make it more certain that he 
will have to pay in the event of his breach, a valid provision establishes 
a firm maximum limit upon the amount of his obligation. 


(6) The promisee under such a provision has some practical as- 
surance, from the very fact of its incorporation in the contract, that 
the other party realizes that his default will be costly to him, thus 
having some of the deterrent effect of a penalty. This is especially likely 
to be the case if there have been substantial negotiations over the pro- 
vision, for then the prospective defaulter will have the provision firmly 
in mind. 


WHEN ‘ro UsE LIQUIDATED DAMAGES PROVISIONS IN CONTRACTS 


The use of such a provision should be considered in any situation in 
which it appears likely at the time the contract is drawn that it would 
be difficult, after a breach, to ascertain the amount of damages. It 
should especially be considered in any situation in which any of the 
advantages above enumerated might be present. 


From the standpoint of either party the use of the provision might 
achieve what is surely always a basic purpose, that is, to eliminate or 
reduce the time and expense of litigation over damages. 


The draftsman should ordinarily not refrain from using the pro- 
vision in an otherwise suitable case just because the contract is entered 
into in a jurisdiction in which the particular provision might be un- 
enforceable. In most cases it will be possible, and in many will be likely, 
that an action on the contract would be brought in some other juris- 
diction where the provision would be enforceable. (Problems of conflicts 
of laws will not be considered here. For current purposes it is enough 
to assume that situations will sometimes exist under which the law of 
some jurisdiction other than that in which the contract is entered into 
will control for the purpose of an adjudication on the validity of a 
liquidated-damages provision.) A simple illustration may be given. In 
Ohio a stipulation in a promissory note for the payment of the holder’s 
attorney fees, if the note be not paid at maturity, is held to be void as 
contrary to public policy,*® although Section 2 of the Uniform Negoti- 
able Instruments Law,*’ prevents such a stipulation from destroying the 
negotiable character of an instrument.*' However, such stipulations are 
enforceable in various other jurisdictions. *” It is entirely possible, espe- 
cially in the case of a note made in Ohio but delivered or payable, or 


39 Miller v. Kyle, 85 Ohio St. 186, 97 N.E. 372 (1911). 
40 On10 Rev. Cope § 1301.06 (1953). 

41 Miller v. Kyle, 85 Ohio St. 186, 97 N.E. 372 (1911). 
427 Am. Jur. Bills and Notes §§ 138-42 (1937). 
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both, in another state, that an action to collect on the note would be 
prosecuted in some other state. 

Practical considerations may be far more important, in many cases, 
than purely legal considerations, in determining whether a liquidated- 
damages provision should be used. The psychological impact upon the 
potential defaulter of discussions during negotiation about the amount 
of damages that might result from his default may substantially diminish 
the likelihood that he will breach his contract. Undoubtedly, many lay- 
men are unaware of the legal consequences of failing to keep their 
bargains, and anything that tends to drive home an understanding that 
those consequences can be serious may tend to make them strive harder 
not to fail. 

Counsel should be alert, no matter which party he represents. 
Occasions can arise in which it may be greatly to the interest of the 
party who is the potential payor of damages to insist upon the inclusion 
of a damages-liquidating clause in his contract. Such an occasion will 
exist when (1) there is substantial danger that the party may not be 
able to avoid breaching his promise and (2) the situation is such that the 
damages to the other party might be very large. At the contract- 
negotiating stage, the other party may be willing to stipulate damages 
at a reasonable, bearable level. 

Just as there are some situations in which it is highly advantageous 
to one party or the other, or to both, to incorporate one or more pro- 
visions for liquidated damages in their contract, so there are other 
circumstances in which such incorporation may be either in vain or, 
from the standpoint of at least one of the parties, unwise. What are 
(to borrow the physicians’ term) some of the contraindications? Most 
obviously, such a provision should not be used in a case in which it will 
be invalid because the determination of damages after the breach will be 
simple and easy. There is a danger in using the provision in a case in 
which the validity of the provision is subject to considerable doubt—a 
borderline case—because in that circumstance, instead of reducing the 
time and expense of potential litigation, it is likely to induce litigation, 
or to introduce new problems in any litigation that might otherwise 
ensue, 

Purely practical considerations may dictate the nonuse of the pro- 
vision in a case in which it would, from a legal standpoint, be apparently 
desirable to use it. For example, a few years ago a public agency was 
in the course of taking bids, over a period of months, upon a series of 
large construction contracts. When bids were received upon some of 
the first of these contracts there were indications that many of the 
bidders might be, and probably were, increasing the amounts of their 
bids substantially because of the presence in the contracts of provisions 
for the payment by the contractors of liquidated damages in the event 
of noncompletion of construction by specified dates. The public agency 
involved concluded that it would have to pay too high a price for the 
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benefits that it might derive from these provisions, and in contracts sub- 
sequently let these provisions were omitted. 

This problem of the “price” to be paid by the promisee under a 
stipulation for liquidated damages for breach of contract is one that 
may arise with respect to almost any type of contract, whether or not 
negotiated between private parties. It has been the writer’s observation 
that in situations in which the use of such provisions is quite customary, 
little has to be “paid” by the promisee to obtain the benefits of such a 
provision, while in circumstances in which no prevailing custom exists 
much more resistance may be encountered, with consequent demand by 
the promisor of an additional guid pro quo. 

There are dangers in a draftsman’s too offhandedly fixing an 
amount or prescribing a formula, without adequate consideration of the 
potential consequences of a breach. There is a legal danger, for in such 
case the possibility is increased that the amount or formula will be held 
not to meet the reasonableness test. There is the practical danger, if the 
draftsman represents the beneficiary of a promise to pay liquidated 
damages, that he will overlook possible consequences of breach, and 
establish an inadequate figure or formula which will later, upon breach, 
result in his client’s obtaining a wholly inadequate recovery, and one 
much less than he might have obtained had there been no stipulation 
liquidating damages. 

In many situations the legal draftsman cannot afford to utilize an 
otherwise desirable provision in an instrument if there is any doubt 
whatsoever about its validity, because the consequences to his client might 
be too severe if the provision were ultimately held invalid; not so, in 
the case of a contractual stipulation for liquidated damages. Here he 
can proceed serenely, knowing, as previously indicated, that if the pro- 
vision is some day held invalid his client will be no worse off (except for 
the added time and expense of the litigation producing the adjudication 
of invalidity) than he would have been had the provision been omitted. 


SPECIFIC DRAFTING SUGGESTIONS 


What precepts for the draftsman may we glean from prior experi- 
ence with liquidated-damages stipulations in contracts? Some of them 
will be arrayed in the form of lists of things which the draftsman 
should do and things which he should not do. 


Do’s 


The draftsman should: 

(1) Make sure that the damages stipulated will fall within the 
range between the upper and lower limits of potential] actual damages 
foreseeable at the time of the making of the contract. Otherwise, the 
provision is likely to be held to be invalid as prescribing a penalty. 

(2) See to it that the parties actually, seriously negotiate on the 
question of the amount or measure of the liquidated damages, with full 
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consideration of all foreseeable consequences of breach. Then, for 
added protection, incorporate in the contract recitals which will show 
that they have done so, 

(3) If the contemplated breach is of a covenant which requires 
the party to perform a particular act within a time limit, provide suitable 
machinery for reasonable extensions to adjust for delays which may re- 
sult from actions or derelictions of the other party or of third parties. 
Especially do so in construction contracts. 

(4) Make the amount of damages agreed upon vary with the ex- 
tent of the breach, such as the duration of the delay or period of 
default.** 

(5) Incorporate a suitable recital indicating that it was the in- 
tention of the parties to provide for liquidated damages; at least, charac- 
terize by using the words “liquidated damages.” Before some courts, 
it may help. 

(6) Recite the facts which caused the parties to incorporate the 
provision in the contract, such as that, for stated reasons, the amount of 
damages upon the breach will be very difficult to ascertain with 
precision. ** 

(7) Consider incorporating factual recitals which can, in the event 
of a lawsuit, be pointed to in order to show that the breaching party 
had knowledge that specific types of substantial injuries would or might 
be sustained by the other party from the former’s breach. (This can 
be “good medicine” in many contracts, with or without liquidated- 
damages provisions. ) 

(8) If a situation is otherwise one calling for a liquidated-damages 
clause, but it is not feasible at the time of drawing the contract to de- 
velop a satisfactory, reasonable, and equitable single sum to be paid, 
consider specifying a measure or formula by which damages can subse- 
quently be computed. 

(9) In the case of a construction contract providing for liquidated 
damages for delay in completion, consider adding a provision that the 
right to liquidated damages shal] survive the contractor’s complete 
abandonment of the work, and its completion by the owner.*® 


Don’ ts 
Along with the do’s, some don’ts are equally important to the 
draftsman: 





43 See 25 C.J.S. Damages § 112 (1941). 

44 7d.§ 107. 

45 It may be desirable to be even more precise by establishing, in the case of 
damages-per-day-of-delay provisions, a maximum number of days to which it shall 
apply after a complete abandonment of the work. The problem of abandonment, 
and other problems arising in connection with construction contracts, are dealt 
with in Anderson, Liguidated Damage Problems in Construction Contracts, 5 Prac. 
Law. 72 (1959). 
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(1) Don’t lightly approach, or permit the parties lightly to ap- 
proach, the determination of the amount of the liquidated damages, or 
the formula for fixing them. The result may be fatal.*® 

(2) Don’t put in too smal] an amount when representing the 
party in whose favor the liquidated-damages provision runs. If it is valid, 
that is all he will ever get even though it turns out that the damages 
actually sustained and provable are much greater, 

(3) Don’t use words smacking of penalty. Certainly, don’t use 
“penalty” or “penalize.” To play safe, it may be better to avoid 
“forfeit” and ”forfeiture;” they may have a connotation in some 
judicial minds that would be detrimental. Occasionally, judges have 
used “penalty” and “forfeiture” synonymously. (Say, instead, for ex- 
ample, that “if B breaches, 4 shall retain the sum aforesaid, and B 
shall have no right to its return.’’) 

(4) Don’t provide a single, lump sum as damages for delay, irre- 
spective of the duration of the delay. 

(5) Don’t provide a single sum or measure of damages for 
breaches of two or more covenants; treat each potential breach sepa- 
rately, if more than one is to be provided for, 

(6) Don’t provide that in addition to a forfeited or other liqui- 
dated sum the injured party may recover actual damages or have some 
other specified remedy.** 

(7) Don’t require any payment because of nonpayment of a sum 
of money when due, except interest at the legal rate after default, with- 
out ascertaining within what limits, if any, the proposed requirement 
will be enforceable in the jurisdiction or jurisdictions wherein enforce- 
ment of the obligation might likely be sought.*® 

(8) Don’t be too hopeful of success in avoiding the fatal “penalty” 
stigma by dressing the provision up in some other guise, although some 
cases of “discounts,” “premiums,” “alternative performances,” “dual 
prices,” and the like do pass judicial scrutiny. In a few instances, that 
may be because no “penalty” issue is raised. However, in most which 
do succeed, the reason, is that the differences between the variants meet 
the reasonableness test and thus qualify as valid, liquidated damages 
although not so labelled. 


46“[W]here it is apparent from the contract itself and the situation of the 
parties thereto that the sum stipulated was arrived at arbitrarily, and bears no 
relationship to the damage which probably would result from a breach, where 
such damage is reasonably ascertainable, the sum stipulated as damages will be 
considered a penalty and not liquidated damages. . . .” Miller v. Blockberger, 
111 Ohio St. 798, 809, 146 N.E. 206, 209 (1924). 

47 Hughes Bros. v. United States, 45 Ct. Cl. 517 (1910). 

48 Annot., 12 A.L.R. 367 (1921). 











SOLVING STATUTE OF FRAUDS PROBLEMS 
B. J. Krauskopr* 


A recent survey revealed that out of a group of 500 reported con- 
tract cases litigation was attributable to the fact of no writings in forty- 
six cases.’ Apparently there was no competent legal advice at the 
formation stage in any of these cases, The statute of frauds” was used 
in disposing of nearly eight per cent of the 500 cases. 

Unfortunately, no statistics are given which indicate whether the 
statute prevented a recovery or not. Furthermore, we have no way of 
knowing how many potential plaintiffs were denied relief because the 
attorneys they consulted were not aware of the myriad remedies available 
in a statute of frauds situation. Many of the court opinions dealing with 
this problem display confusion rampant among both the bench and bar. 
As long as the layman continues to “play lawyer” in the formation of 
contracts, he will cry to the nearest attorney for salvation from the 
rigors of the statute of frauds, There is much bread and butter to be 
earned by the attorney who can obtain the greatest recovery by avoiding 
the effects of the statute of frauds, 

It is hoped that this article can serve the practicing attorney as a 
check-list of available theories by which a remedy can be obtained. 
A comprehensive study of all these theories could not be presented in 
less than a full-length book. Therefore, the article delineates briefly 
most of the theories likely to’ be used, and only analyzes in detail certain 
aspects that are unique. No attempt has been made to analyze the law 
of any single jurisdiction, Thus, conclusions drawn herein are of little 
practical value until checked against prior decisions in particular 
jurisdictions.* 





* Instructor in Law, The Ohio State University. 

1 Shepherd, Contracts in a Prosperity Year, 6 STAN. L. Rev. 208 (1954). 

2 Unless otherwise stated, throughout the article it is assumed that a statute 
of frauds comparable to that of Ohio is in effect: “No action shall be brought 
whereby to charge the defendant, upon a special promise, to answer for the debt, 
default, or miscarriage . .. of another person; nor to charge an executor or 
administrator upon a special promise to answer damages out of his own estate; 
nor to charge a person upon an agreement made upon consideration of marriage, 
or upon a contract or sale of lands, tenements, or hereditaments, or interest in . . 
or concerning them, ... or upon an agreement that is not to be performed within 
one year from the making thereof; unless the agreement upon which such action 
is brought, or some memorandum or note thereof, is in writing . . . and signed 
by the party to be charged therewith . . . or some other person thereunto by 
him or her lawfully authorized.” Onto Rev. Cope § 1335.05 (1953). 

3 Student articles surveying the law of the jurisdiction in which their law 
school is located are helpful for this purpose. See Note, Contracts, Specific 
Performance, Statute of Frauds, Part Performance of Oral Land Contracts, 27 
Nes. L. Rev. 417 (1948); Part Performance, Estoppel, and the California Statute 
of Frauds, 3 STAN. L. Rev. 281 (1951); The Doctrine of Part Performance in 
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ACTIONS ON THE CONTRACT 


An action on the oral promise will often be the plaintiff’s best 
remedy since it will probably place the plaintiff where he planned to be 
when he made the contract. In other words, through damages or 
specific performance protection will be accorded not only to the plaintiff’s 
reliance and restitutionary interests, but also to his expectation interest.‘ 
The correct theory to achieve a recovery on the contract may be 
“execution,” “fraud,” “equitable estoppel,” “part performance,” “promis- 
sory estoppel,” or “equitable fraud.” 


Execution 


The cases abound with statements to the effect that the statute of 
frauds only applies to executory contracts and that the rights and obli- 
gations of the parties are controlled by the oral but executed contract.® 
This is a clean cut basis for allowing action on the contract. There is 
no need to talk of fraud prevention, part performance, and so forth. 
It is primarily a legal issue of whether the obligation being sued upon is 
within the descriptive language of the statute. The theory is equally 
applicable in a lawsuit for damages or an equity action for specific 
performance. 


When both of the parties have fully performed, there is little 
problem. The executed contract is most likely to be used by a defendant 
to prevent the plaintiff from recovering compensation in addition to that 
which he received under the contract.® 


The oft quoted statement that the statute has no application where 
there has been a full and complete performance by one of the con- 
tracting parties’ is not true in and of itself. It is only when the promise 
which is protected by the statute has been fully performed that a court 
may be correct in holding that the contract no longer comes within the 
description of the statute.* This type of holding seems particularly 
appropriate where the protected promise was one to convey title to 





Ohio, 23 U. Cine. L. Rev. 200 (1954); and forthcoming comment on the law of 
Ohio, Onto St. L. J., Autumn, 1959. 

4For an analysis of these interests see Fuller and Perdue, The Reliance 
Interest in Contract Damages, 46 YALE L. J. 52, 373 (1936). 

5 Stone v. Dennison, 30 Mass. (13 Pick.) 1 (1832); Price v. Felumlee, 
60 Ohio App. 34, 19 N.E.2d 290 (1938); Radabaugh v. Lantz, 36 Ohio App. 
423, 173 N.E. 308 (1930); Larsen v. Johnson, 78 Wis. 300, 47 N.W. 615 (1890); 
Brown, THE STATUTE OF FRAups 138 (Sth ed. 1895); 37 C.J.S. Frauds, Statute 
of § 235 (1943). 

6 Stone v. Dennison, supra note 5; cf. Radabaugh v. Lantz, supra note 5. 


7C.J.S., supra note 5, at § 251. 

8 Negley v. Jeffers, 28 Ohio St. 90 (1875); Rutledge v. Hoffman, 81 Ohio 
App. 85, 75 N.E.2d 608 (1947); BROWN, supra note 5, at 139. No effort has been 
made to encompass statutory exceptions in this discussion. 
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interests in realty and the title has been conveyed.® Courts have ignored 
the reasoning which bottoms these cases when they have held that 
execution on one side removes the statute from the remaining promise 
regardless of its nature. However, these cases may be limited to situations 
where the plaintiff has given up title to realty or personalty..° Many 
cases" cited in support of the “execution” idea indicate that they are 
really decided on estoppel or part performance which will be discussed 
infra. 

Broad statements have been made that a contract partly performed 
on only one side governs the rights of the parties, because it is voluntarily 
executed. The execution itself purports to be the basis of this statement. 
However, in practice, this is not true. The two cases cited as support in 
Law Reports Annotated, 1916 D, page 884, are both actions on the 
common counts (not on the express oral contract) in which the courts 
merely held that the contract amount would control as far as the rate of 
compensation was concerned.’* Other cases sometimes cited in support 
allow the defendant to use the oral contract which the plaintiff has 
breached as a defense in quasi-contract actions.’* Both of these situations 
are discussed infra. No cases were found in which a plaintiff succeeded 
in preventing the application of the statute of frauds solely on the 
ground that it did not apply to a partly executed promise. The plaintiff 
in this situation must look for some other route to a remedy. 


Equitable Fraud 


The ensuing discussion points out how the various theories of fraud, 
equitable estoppel, part performance and promissory estoppel are coa- 
lescing into one over-all theory which has been denominated “equitable 
fraud” for the purposes of this article. First it is necessary to analyze 
briefly each of the component theories. 


1. Fraud 
Very shortly after the original statute of frauds was enacted in 
England, chancery refused to allow the defendant to rely on the statute 


when he had deliberately tricked the plaintiff. A number of English 
and American cases held similarly in situations where the defendant 








®Bjornstad v. Northern States Power Co., 195 Minn. 439, 263 N.W. 
289 (1935); Pettitt v. Cooper, 62 Ohio App. 377, 24 N.E.2d 299 (1939). 

10 Emerson v. Universal Products Co., 35 Del. 277, 162 Atl. 779 (1932); 
Boyce v. Miller, 15 N.J. Misc. 278, 190 Atl. 845 (1937); cf. Crabill v. Marsh, 
38 Ohio St. 331 (1882). 

11 Fleming v. Dillon, 370 Ill. 325, 18 N.E.2d 910 (1939); Jones v. Jones, 
333 Mo. 478, 63 S.W.2d 146 (1933); Mossholder v. Wiggins, 33 Ohio L. Abs. 
50, 36 N.E.2d 989 (1940). 

12 Murphy v. De Haan, 176 Iowa 61, 89 N.W. 100 (1902); Fuller v. Rice, 
52 Mich. 435, 18 N.W. 204 (1884). 

13 Kriger v. Leppel, 42 Minn. 6, 43 N.W. 484 (1889); Philbrook v. Belknap, 
6 Vt. 383 (1834). 
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actually intended to deceive the plaintiff.‘* At first it did not matter 
whether he accomplished his trickery by making merely a future promise 
or by misrepresenting a present fact.’° The important facts which had 
to be shown were scienter, a reliance on some action of the defendant, 
and a harm to the plaintiff if the defendant did not perform his oral 
promise. It was in these cases that the idea was conceived that it would 
be fraud upon the injured plaintiff to allow the defendant to defend 
with the statute of frauds. The rationale for this conclusion was that 
the defendant’s planned deception and trickery would be complete only 
if he did not have to perform the promise he made, thus injuring the 
plaintiff. It was often said that the fraud consisted of the repudiation of 
a contract which had been made with the intent to deceive. Of course, 
only equity was thought to have the power to relieve against this fraud 
notwithstanding the statute of frauds. This theory with the scienter 
requirement, but without factual misrepresentation, does not seem to be 
in use at the present time. 


2. Equitable Estoppel 


Very much in use today is the old chancery doctrine of equitable 
estoppel. It has often been used to estop a defendant from relying on 
the statute of frauds as a defense, and within the last half century it has 
been used increasingly in actions at law.’® Thus, it is a boon to the 
plaintiff who wants money damages for defendant’s breach of an oral 
promise. Traditionally, six elements must be present in order to invoke 
the protection of equitable estoppel: (1) a misrepresentation of a present 
fact by the person estopped (2) with knowledge of its falsity and 
(3) with knowledge that it will be relied on, plus (4) absence of 





14 Pound, The Progress of the Law, 33 Harv. L. Rev. 929, 937 (1920), 
attributes all the fraud cases to Mullet v. Halfpenny, Prec. Ch. 404, 24 Eng. Rep. 
181 (1699). BRowN, supra note 5 at 557-71, analyzes most of these cases, empha- 
sizing at a number of places that an actual intent to deceive was required, ¢.g., 
§ 448(b). It is most interesting to note that Glass v. Hulbert, 102 Mass. 30 
(1869), is extensively quoted. See p. 243 infra. It is believed that Pomeroy is 
referring to the same condepts in his discussion of fraud and a particular equitable 
doctrine confined to estates in land, 3 Pomeroy, EQUITY JURISPRUDENCE §§ 807, 921 
(5th ed. 1941). 

15 Pound, supra note 14 at 937, indicates that the line between statements 
of fact and promises was not clearly understood. However, in a very short time 
courts began efforts to draw the line. See fumbling efforts in Montacute v. 
Maxwell, 1 P. Wms. 618, 24 Eng. Rep. 541 (1720), referred to by Pound and by 
BRowNn, supra note 5, at 558. It is believed that when the distinction was formu- 
lated part performance and equitable estoppel fulfilled most of the function that 
these early fraud cases handled. 

16 Diamond v. Jacquith, 14 Ariz. 119, 125 Pac. 712 (1912) ; Wolfe v. Walling- 
ford Bank & Trust Co., 122 Conn. 507, 191 Atl. 88 (1937), rehearing, 124 Conn. 507, 
1 A.2d 146 (1938); Artcraft Specialty Co. v. Realty Co., 40 Ohio App. 125, 178 
N.E. 213 (1931); 3 Pomeroy, Equity JurispRUDENCE § 802 (Sth ed. 1941); 
Summers, The Doctrine of Estoppel Applied to the Statute of Frauds, 79 U. Pa. 
Rev. 440, 444 n. 14 (1931). 
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knowledge of falsity by the person who (5) relies on the misrepresen- 
tation causing (6) an unjust loss to him if the contract in connection 
with which the misrepresentation was made is not enforced. Unlike the 
old fraud cases above it does not require any scienter or intent to de- 
ceive.’ However, the first element, the misrepresented fact, is the 
source of much trouble and is often most difficult to supply. For the 
plaintiff who can provide all these elements equitable estoppel is a good 
way to recover on a profitable oral contract. The plaintiff who cannot 
do so must search for another theory. 


3. Part Performance 


It will suffice to point out the probable origins and main require- 
ments of the part performance doctrine so that it can be seen as a 
factor in the development of “equitable fraud”. Its exact origins may 
well have been connected with livery of seisin so that putting the pur- 
chaser in possession was thought to accomplish the conveyance and make 
the statute of frauds inapplicable.'* On the other hand, it may have 
originated directly from the concepts applied in the fraud cases or from 
ideas of equitable estoppel.’® The important point is that these fraud 
concepts were intertwined with ideas about possession of realty, thereby 
creating a new theory or basis for avoiding the statute of frauds. This 
is the theory that Pomeroy calls “equitable fraud,””’ but is more widely 
known simply as the doctrine of “part performance”. By twisting the 
fraud concept slightly a new definition of fraud was formulated: the 
fraud consists of the attempt to take advantage of that which has been 
done in performance of an -agreement while repudiating its obligations 
under cover of the statute of frauds.”’ It is important to note that this 
doctrine required neither the element of intent to deceive, which was 
necessary for the fraud theory, or the misrepresented fact which was 
essential for the estoppel theory. Instead it had basic limitations of its 
own. The primary ones were that it usually applied only to realty and 
required possession and/or improvements by the plaintiff. Some courts 
stated this limitation as a requirement that the plaintiff must have done 





17 Hurst v. Thomas, 265 Ala. 398, 91 So. 2d 692 (1956); Ozier v. Haines, 
411 Ill. 160, 103 N.E.2d 485 (1952); 19 Am. Jur. Estoppel §§ 33-151 (1939); 
Summers, The Doctrine of Estoppel Applied to the Statute of Frauds, supra note 
16, at 449. Of course, an intent to deceive in addition to these other factors would 
be actual fraud, a firm basis for estoppel. 

18 Pound, supra note 14, at 939, 940. 

19 See discussion in Annot., 75 A.L.R. 651 (1931), and Summers, The Doctrine 
of Estoppel Applied to the Statute of Frauds, supra note 16, at 447. 

204 Pomeroy, Equity JURISPRUDENCE § 1409 (Sth ed. 1941); Pound, supra 
note 14, at 943. Pomeroy referred only to part performance cases when he 
employed this expression. The words have been given a much broader appli- 
cation by the courts and are so used in this article. 

21 Parkhurst v. Van Cortlandt, 1 Johns. Ch. 274, 14 Johns. 15 (N.Y. 1814); 
Caton v. Caton, 1 Ch. L.R. 137, L.R. 2 H.L. 127 (Eng. 1866). See also, Annot., 75 
A.L.R. 650 (1931). 
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acts in execution of the contract which were “referable” solely to a 
contract. Even though this may have been only an attempt to assure 
that fraud existed, the “referable acts” test formed a new rationale for 
the part performance doctrine, #.¢., that the existence of referable acts 
eliminates the possibility of the fraud which the statute of frauds was 
designed to prevent; therefore, there is no need to apply the statute.” 
The fraud and reference tests have led to the increasingly complex 
variety of acts which do or do not suffice as part performance. The 
abundance of material dealing with the requirements of part perform- 
ance renders any further discussion here unwarranted.”* The significance 
for the practicing attorney is that, if his case fits within the rigid require- 
ments for the performed act, he has no worries about sctenter or 
misrepresented facts. However, he is limited to an action in equity,”* 
and being in equity he must show that there is no adequate remedy at 
law. 
4. Promissory Estoppel 

A final doctrine, which is recent so far as the descriptive term 
appended to it is concerned, is promissory estoppel. It is utilized by the 
name of promissory estoppel primarily as a substitute for the requirement 
of consideration essential to the existence of a contract. The requirements 





22 Hamilton vy. Traub, 29 Del. Ch. 475, 51 A.2d 581 (1947); Burke v. Fine, 
236 Minn. 52, 51 N.W.2d 818 (1952); Kufta v. Hughson, 46 N.J. Super. 222, 
134 A.2d 463 (1957); Hughes v. Oberholtzer, 162 Ohio St. 330, 123 N.E.2d 393 
(1954); Wilbur v. Paine, 1 Ohio 251 (1824); see also, Note, Contracts, Specific 
Performance, Statute of Frauds, Part Performance of Oral Land Contracts, supra 
note 3, 

23 Complete candor would compel substitution of “impossible” for the word 
“unwarranted.” The law concerning part performance in any jurisdiction is in 
such disarray that it cannot be utilized intelligently and economically. Annot., 101 
A.L.R. 923 (1936) was the last attempt to annotate this subject. Finding a specific 
precedent similar to the case at hand through use of a local or general digest 
is the practical, if possible, solution. 

24 Evans v. Mason, 82 Ariz. 40, 308 P.2d 245 (1957); Wolfe v. Wallingford 
Bank & Trust Co., supra note 16; annot., 59 A.L.R. 1305 (1929); But see, dictum 
in Hughes v. Oberholtzer, supra note 22. 

25 The same facts which establish reliance and toss to meet the “fraud” 
or “reference’’ tests often establish the inadequacy of the legal remedy. Thus, 
the courts tend to eliminate a separate discussion of each of these requisites 
for relief. The courts use the adequacy of the legal remedy extensively in order 
to deny specific performance relief in suits against a decedent’s estate where 
personal services (usually of a domestic nature) in return for an alleged promise 
to convey or will property are involved. The courts obviously hesitate to give 
specific performance on the sparse evidence presented and this is the easiest 
way out. Murdock v. Swanson, 85 Cal. App. 380, 193 P.2d 81 (1948); Grindling 
v. Rehyl, 149 Mich. 641, 113 N.W. 290 (1907); Snyder v. Warde, 151 Ohio St. 
426, 86 N.E.2d 489 (1949). The available legal remedy the courts have in mind 
is quasi-contract for the value of the services. Specific performance might be 
decreed if the services were of such a nature that they could not be valued in 
monetary units. See note 101 infra. 
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for its applications are: (1) a promise by the defendant (2) upon which 
he knew or should have known the plaintiff would rely, followed by 
(3) reliance in such a way that the plaintiff would be (4) unjustly in- 
jured if the defendant did not perform his promise.2® Although this 
doctrine probably originated from equitable estoppel,’ it differs markedly 
from that doctrine in that it does not require a misrepresented fact. The 
lack of scienter distinguishes it from the old “fraud” concept. The 
relatively few factors which are necessary for the application of this 
doctrine would make it an attractive one to employ as a means of by- 
passing the statute of frauds. It is very seldom used for this purpose 
under the name of promissory estoppel.”* 


5. Equitable Fraud 


The coalescing of all four of these theories appears to have created 
a fifth and overriding theory which is rapidly, but rather secretly, ex- 
panding and which threatens to make obsolete all the former theories and 
the statute of frauds to boot! For lack of a better term and because it 
has already become a word-crutch to the courts, this theory is called 
“equitable fraud.” 


In 1869 the Supreme Judicial Court of Massachusetts decided the 
case of Glass v. Hulbert.2* The plaintiff wanted a deed reformed to 
include some land which the defendant had misrepresented to be within 
a parcel which he orally promised to convey to the plaintiff. The court, 
treating the case as one for specific performance of an oral promise to 
convey, held, first, that there was no part performance such as would 
take the case out of the statute of frauds.*® At the beginning of an 
analysis of equitable estoppel the court excluded as immaterial the 
question of whether misrepresentation existed because another element 
of estoppel was missing which would dispose of the case.** In a valiant 
effort to preserve the force of the statute of frauds the court stated that 





26 Allegheny College v. National Chautauqua County Bank of Jamestown, 
246 N.Y. 369, 159 N.E. 173 (1927); Fried v. Fisher, 328 Pa. 427, 196 Atl. 39 
(1938); Wu£LListon, ContrRActs § 140 (rev. ed. 1938); RESTATEMENT, CONTRACTS 
§§ 75-84 (1932). 

273 Pomeroy, EQuiTy JURISPRUDENCE § 808(b) (Sth ed. 1941). 

28Qne apparent reason is that the rationalization could not be employed. 
The courts salved their consciences in the “fraud” cases by saying that the 
defendant was not charged on the contract, but only on the fraud. See Pound, 
supra note 14 at 936, for a discussion of the absurdity of this idea. Since the 
early promissory estoppel cases rationalized giving relief in the absence of a 
misrepresented fact by saying that the promise was binding as a contract, if 
at all, use of the doctrine to by-pass the statute of frauds would have been 
anomalous. Maddison vy. Allerson, L.R. 8 App. Cas. 467 (1883). See note 53 infra 
for cases using promissory estoppel. 

29102 Mass. 24 (1869). 

30 Td. at 28. 

31 Jd, at 30. 
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a defendant would not be estopped from relying on the statute unless 
there was present “some change in the condition or position of the party 
seeking relief, by reason of being induced to enter upon the execution of 
the agreement.”** The holding of the court was that no such change 
of position had occurred here.** 


The opinion should have stopped at this point. A very narrow 
holding in accordance with past views as to estoppel had been made. But 
the court added to the statement concerning the necessity of a change of 
position “or to do acts upon the faith of it as if it were executed, with 
the knowledge and acquiescence of the other party, either express or 
implied, for which he would be left without redress if the agreement 
were to be defeated.” Four pages later while striving to distinguish the 
requirements for rescission of a contract (which were present) from 
those for estoppel, the court said: 


The fraud most commonly treated as taking an agree- 
ment out of the statute of frauds is that which consists in 
setting up the statute against its performance, after the other 
party has been induced to make expenditures, or a change of 
situation in regard to the subject matter of the agreement, or 
upon the supposition that it was to be carried into execution, 
and the assumption of rights thereby to be acquired; so that the 
refusal to complete the execution of the agreement is not 
merely a denial of rights which it was intended to confer, but 
the infliction of an unjust and unconscientious injury and loss, 

In such case, the party is held, by force of his acts or silent 

acquiescence, which have misled the other to his harm, to be 

estopped from setting up the statute of frauds... .** 

Although other courts may have made statements somewhat similar 
to this in part performance cases, no court had written such a marvel- 
ously quotable passage. At least, no court so well respected had done so 
in such a long and supposedly well-written opinion, dealing with 
estoppel.** It is very doubtful that the court wished to give impetus to 
the theory that no misrepresentation or intent to deceive was necessary in 


4 





32 Jd. at 31. 

33 Td. at 35. The court felt that the plaintiff, having done no more than pay 
money, had suffered no change of position outside the contract. It is only on 
this point that later cases refused to follow Glass v. Hulbert. McDonald v. 
Yungbluth, 46 Fed. 836 (C.C.S.D. Ohio 1891) ; Beardsley v. Duntley, 69 N.Y. 577 
(1877). 


34 Glass v. Hulbert, supra note 29, at 35. 


35 For example, the cases which the court cites for support are part per- 
formance cases which fumble at expressing the fraud idea. Also, they limit 
the concept to acts of performance or execution of the contract. Caton v. Caton, 
supra note 21; Parkhurst v. Van Cortlandt, supra note 21. Notice how the 
Glass v. Hulbert court has blended the reliance ideas of estoppel with the 
performance ideas of part performance in the language of this passage. 
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estoppel cases,°*® but that is what this dictum did. More miles of usage 
have been gleaned from these words than from any other single passage 
in reference to the statute of frauds. Lawyers and courts who felt the 
statute was becoming an anachronism,*’ and who were already familiar 
with the equitable doctrines giving relief when sctenter or part per- 
formance was present (neither of which required a misrepresented fact) 
now had eminent authority upon which to build the theory of “equitable 
fraud.” Unaware of the import of their words courts have asserted 
that it would be fraud to use the statute of frauds when the plaintiff had 
been injured through reliance on the defendant’s oral (and supposedly 
unenforceable) promise.** Through the elimination of the necessity for 
sctenter, or a misrepresented fact, or particular acts of part performance, 
the requisites for promissory estoppel became the basis for an estoppel 
against use of the statute of frauds. They became the basis under the 
label of “equitable fraud,” the ultimate rationale being that equity 
would not allow the statute of frauds to shield a fraud. 


The Equitable Fraud Theory in Practice 


The first outward manifestation of equitable fraud ideas which 
plaintiff’s and defendant’s attorneys have to face is that of utter con- 
fusion. The equitable fraud ideas may have been glorified by character- 
izing them as a theory—they are developing into a theory—they are 
little more than a hazy uncomfortable feeling which frequently controls 
decisions. Consequently, many decisions to estop the defendant place no 
label upon the rationale for so holding; others designate it “equitable 
estoppel” or “part performance” in the absence of some of the elements 
of those theories; once in a great while the promissory estoppel flag is 
waved. There are jurisdictions where the courts do not follow one or 
more of these doctrines; or which require all of the elements of one 





36 In addition to the fact that the court carefully excluded consideration 
of this point, it uses the words “fraud” and “deceit” throughout the opinion. 
Also, a genuine concern for the enforcement of the statute of frauds was evi- 
denced. At page 38 the court comments: “Courts have sometimes regarded it 
as a matter of judicial merit to wrest from under the statute all cases in which 
the lineaments of fraud in any form were discernable. But the impulse of moral 
reprobation of deceit and fraud, however commendable in itself, is liable to 
mislead, if taken as the guide to judicial decrees.” That the court was concerned 
only with establishing firmly the necessity of a change of position in addition to 
a misrepresentation is indicated by phrasing of this type at page 39: “It is not 
that deceit, misrepresentation or fraud, of itself, entitles a party to an equitable 
remedy... .” 

37 See Summers, The Doctrine of Estoppel Applied to the Statute of Frauds, 
supra note 16, at 441, and articles cited therein. 

38 Glass v. Hulbert is listed in SHEPARD’s CITATOR as having been cited or 
produced fifty-seven times in Massachusetts, once by the United States Supreme 
Court, and fifty-nine other miscellaneous times. The number of judicial state- 
ments which could be traced to the passage cited at note 34 supra undoubtedly 
counts in the thousands. 
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before applying another doctrine.*® For this reason plaintiff’s attorney 
should plead facts which also support some other basis for recovery 
whenever possible. ‘There is no reason why he,must place all his eggs in 
this one basket of confusion. 

A second consideration is that defendant’s attorney must be sharper 
than ever. He will do best by breaking down the traditional doctrines 
and insisting that they be used only for their traditional purposes and 
only when their traditional elements are present. The policy argument 
to buttress this approach is extremely appealing to a court. In the face 
of strong arguments from plaintiff that it was the duty of the court to 
protect the more innocent of the two parties by not stringently requiring 
all the elements of equitable estoppel, the Illinois Supreme Court in 1952 
insisted upon their presence, stating that not to do so would render the 
statute of frauds “useless and unmeaning.” The court pointed out that 
the statute of frauds and estoppel should each be given a field of oper- 
ation with neither effacing the other, that the requirement of the mis- 
represented fact is the point of counterbalance between the two doctrines 
and the factor which determines which doctrine should apply.*° In 1957 
the Chancery Division of the Superior Court of New Jersey refused an 
estoppel stating, “Clearly the mere making of the oral agreement or the 
refusal to abide by it cannot constitute the basis for an estoppel, for in 
such case the statute would be nullified.””** 

The third, and perhaps most significant, conclusion to draw from a 
consideration of equitable fraud is that plaintiff’s attorney need not be 
frightened off by the confusion or by the possibility of a detailed attack 
from the defendant. In fact, he may well capitalize on the confusion. 
If the facts of his client’s case can supply the few elements present in 
equitable fraud cases, the chances of estopping the defendant are very 
good. These cases reveal three primary ways in which plantiff achieves 
success, 





39 The courts of Pennsylvania refuse to employ estoppel saying that it 
would blot out the statute, of frauds. Beers v. Pussey, 389 Pa. 117, 132 A.2d 346 
(1957); Muranville v. Silverthorn, 48 Pa. 147 (1864). The annotation in 101 
A.L.R. 923, 944 (1936) listed Kentucky, Mississippi, North Carolina, and Ten- 
nessee as having repudiated the part performance doctrine. The Supreme Court 
of Texas said that a defendant would be estopped if there was a payment of 
consideration, possession of land, and improvements (all of which are part per- 
formance requirements). Maloy v. Wagner, 147 Texas 486, 217 S.W.2d 667 
(1949). In Murdock v. Swanson, supra note 25, a California appellate court 
held the part performance doctrine inapplicable because there was no estoppel. 
The Oregon court speaks interchangeably of estoppel and part performance. 
Meads v. Scott, 193 Ore. 509, 238 P.2d 256 (1951); Young v. Neill 190 Ore. 
161, 225 P.2d 66 (1950). 

40 Ozier v. Haines, supra note 17. 

‘! Kufta v. Hughson, supra note 22. Accord, Hurst v. Thomas, supra note 
17; Ravarino v. Price, 123 Utah 559, 260 P.2d 570 (1953); Vogel v. Shaw, 42 
Wyo. 333, 294 Pac. 687 (1930) (dissenting opinion). 
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One year after the Illinois Supreme Court spoke so strongly about 
the respective areas of estoppel and the statute of frauds it affirmed a 
judgment for plaintiff in a case where the defendant had been estopped 
even though he had not misrepresented a fact. Even though the court 
said there was sufficient part performance, it based its decision equally on 
estoppel.*? In 1958 the Appellate Division of the New Jersey Superior 
Court estopped a defendant from relying on the statute of frauds even 
though he had done no more than make a promise.** Neither of these 
decisions referred to the contrary cases decided the previous year. How 
are the results explained? Both courts were convinced of the existence 
of the promise, and both were greatly influenced by the innocent plain- 
tiff’s reliance and the hardship which would be occasioned if the contract 
were not enforced. The explanation lies in the fact that in the absence 
of very strong arguments from defendant’s counsel, the “equitable 
fraud” ideas prevailed. The Illinois court mentioned in its discussion 
that “forfeitures are not favored by courts of equity,” while the 
New Jersey court asserted, “Additionally, we feel the respondent should 
prevail under the doctrine of equitable fraud.” These cases illustrate the 
increasing tendency not to discuss the separate elements of the traditional 
equitable estoppel, which results in more and more decisions for the 
plaintiff where the defendant has not made a misrepresentation of fact.** 
Plaintiff’s attorney can take advantage of this tendency throughout the 
proceedings by stressing the injustice which will be visited on the plaintiff 
if the promise is not enforced, and by emphasizing that it is only by 
estopping the defendant’s use of the statute that this equitable fraud can 
be prevented. ; 

Plaintiffs also achieve success by supplying the misrepresented fact 
element when it really does not exist. It has long been held that waiver 
of an existing right can be the basis for estoppel. Therefore, a waiver 
of the right to use the statute of frauds as a defense will supply the 
misrepresented fact element.*® This is actually a form of promissory 
estoppel, which in these circumstances is “equitable fraud.” It is seldom 





42 Rose v. Dolejs, 1 Ill. 2d 280, 116 N.E.2d 403 (1953), noted 1954 U. ILL. 
L.F. 153. 

43 Carlsen v. Carlsen, 49 N.J. Super. 130, 139 A.2d 309 (1958). 

44 What the courts do is disarmingly simple. They are so influenced by 
the plaintiff's hardship that they allow a promise as substitute for the mis- 
represented fact requirement. This, ipso facto, eliminates the requirements as to 
knowledge of falsity by the person estopped and lack of knowledge by the 
asserting party. The effect of superceding all other modes of by-passing the 
statute of frauds is unnoticed because the courts have not considered the ele- 
ments individually. For two good examples, see: Halton v. Reed, 193 F.2d 390 
(10th Cir. 1951); Orlando v. Ottaviani, 148 N.E.2d 373 (Mass. Sup. Jud. Ct. 
1958). 

45 Ravarino v. Price, supra note 41; Summers, The Doctrine of Estoppel 
Applied to the Statute of Frauds, supra note 16, at 450; 19 Am. Jur. Estoppel § 36 
(1939) ; 31 C.J.S. Estoppel § 61, at 246 (1942) 
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labeled as either of these, but is denominated an exception to the require- 
ment.*® Many statute of frauds cases, some purporting to be decided on 
other theories, are in fact based on waiver of right: a promise to make a 
writing ;*” a statement of future intention made to influence action;** 
a statement that the defendant will stand by his agreement;*® the receipt 
of benefits from the plaintiff and/or allowing the plaintiff to proceed 
with knowledge that he is doing so.°° This last group, especially, is an 
open-sesame to the imaginative attorney. 


Some decisions ostensibly relying on the waiver of right cases, in 
fact accepted the breached promise as the basis of the estoppel. For 
example, a defendant was estopped who had been permitted to foreclose 
a mortgage on plaintiff’s property in return for his promise to convey to 
plaintiff at a later time.’ Another party was estopped who promised to 
assign a lease in return for a promise to buy the property leased.*? In 
neither of these situations was there the relinquishment of a right to 
assert the statute of frauds as a defense. In the first case, no existing 
right at all was given up. Both of them involved merely the contractual 
promise upon which suit was brought and oral proof of which the statute 
of frauds supposedly barred. 

These two decisions are a convenient bridge to those few cases which 


flatly recognize the breached promise as the foundation of the estoppel. 
At least three cases in recent years have knowingly done this. Two of 





463 Pomeroy, EQuiry JURISPRUDENCE § 808(b) (Sth ed. 1941), asserts that 
waiver of right cases are the widest application of promissory estoppel. WILLISTON, 
Contracts §§ 139, 533(A), 692, indicates that promissory estoppel is the basis 
of the waiver principle. The dissent in Vogel v. Shaw, supra note 41, is in 
accord. Examples of the statement that waiver of a right is a limited exception 
to the usual estoppel requirement of misrepresented fact are: Ravarino v. Price, 
supra note 41; Banning v. Kreiter, 153 Cal. 33, 94 Pac. 246 (1908); Union 
Mutual Ins. Co. v. Mowry, 96 U.S. 544 (1877). 

47 Seymour v. Oelrichs, 156 Cal. 782, 106 Pac. 88 (1910); Hazen v. Garey, 
168 Kan. 253, 212 P.2d 288 (1949). 

48 Seymour v. Oelrichs, supra note 47, is an excellent example of “equitable 
fraud.” The well-known passage from Glass v. Hulbert is quoted to set the 
tone for the court’s opinion which struggles to find precedent for its decision, 
finally relying on a footnote from Pomeroy. (Incidentally, Pomeroy’s footnote 
in the fifth edition relies on Seymour v. Oelrichs.) Although the facts involved 
a promise to make a writing the court emphasized the fact that this was a 
“representation of a future intention absolute in form, deliberately made for 
the purpose of influencing the conduct” of the plaintiff. Accord, Wilk v. Vencill, 
32 Cal. 2d 23, 180 P.2d 35 (1947). 

49 See Murdock v. Swanson, supra note 25. 

59 Monarco v. La Greco, 35 Cal. 2d 621, 220 P.2d 737 (1950); MeGrory 
v. McCormick, 400 Ill. 203, 79 N.E.2d 485 (1948); Dougherty v. Toomey, 189 
Tenn. 54, 222 S.W.2d 197 (1949); Hazen v. Garey, supra note 47. 

51 Wolfe v. Wallingford Bank & Trust Co., 124 Conn. 507, 1 A.2d 146 
(1938). 

52 Vogel v. Shaw, supra note 41. 
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them designate the theory promissory estoppel;** the other places no 
label upon it.°* However, they have applied, as a theory, the ideas of 
equitable fraud in order to by-pass the statute of frauds. 


The problems of reliance and loss which must be established in 
order to recover on the contract have not been discussed because neither 
of these elements is particularly difficult to supply. Reliance action, in- 
fluenced either by the promise or the misrepresentation, can be action in 
preparing to perform, action in performance, or action wholly outside 
the contract. The loss should be of such a character as to require en- 
forcement of the contract in order to prevent an injustice. This would 
indicate that the plaintiff must have been damaged as distinguished from 
only having conferred a benefit upon the defendant or having only failed 
to gain a profit from the contract. However, there is language to the 
contrary.” 





53 Miller v. Lawlor, 245 lowa 1144, 66 N.W.2d 267 (1954); Alaska Airlines 
v. Stephenson, 217 F.2d 295 (9th Cir. 1954) (if a promise to make a writing 
was present). These cases began a separate section pertaining to the statute 
of limitations and the statute of frauds in the A.L.R. promissory estoppel notes. 
See Annot., 48 A.L.R.2d 1069, § 6 (1956). 

54 Monarco v. La Greco, supra note 50. This decision might be the only 
one applying equitable fraud principles with a full appreciation of what it was 
doing. The language impresses one as that of a court which knowingly has 
determined to relieve hardship regardless of the limitations of the statute of 
frauds or equitable estoppel. See analysis of this decision in Comment, 3 STAN. 
L. Rev. 281 (1951). Summers, The Doctrine of Estoppel Applied to the Statute of 
Frauds, supra note 16, at 456,-suggests that it might be better for courts to frankly 
grant relief on grounds of hardship. Of course, this suggestion is limited to relief 
in equity. Since that article was written, estoppel has been applied more and more 
at law. Ostensibly, a law court does not have the power to relieve against hardship 
in this fashion. Perhaps equitable fraud will be an area of actual law-equity 
merger. The two Wolfe v. Wallingford Bank & Trust Co. cases, supra notes 16 
and 51, are an interesting example. The first suit at law asserting part performance 
was lost because part performance was held to be a doctrine applicable only in 
equity. The second suit at law asserted equitable estoppel on the exact facts of the 
first suit. These facts, including a mere promise, really did not constitute all the 
elements of estoppel. The court, relying on equitable fraud concepts, did no 
more than give relief at law against unconscionable hardship. 

55 Goldstein v. McNeil, 122 Cal. App. 608, 265 P.2d 113 (1954), holds 
that a loss of unusual profits is sufficient. The Monarco case, supra note 50, 
says that unjust enrichment from receipt of benefits is one of the bases for 
equitable fraud against which equity will give relief. This indicates a confusion 
with restitution principles. The equitable fraud cases traditionally bottom their 
relief on the plaintiff's loss and injury. Restitution seeks to prevent unjust 
enrichment by the defendant. If plaintiff’s only loss is the benefit which the 
defendant received, there is no need to invoke equitable fraud to protect him. 
A recovery of the value of the benefit in a quasi-contract action will make 
him whole. Nothing justifies enforcing the contract in spite of the statute of 
frauds and giving the plaintiff his profit or expectation interest also. This is 
the reasoning employed by the court in Chahon v. Schneider, 117 Cal. App. 2d, 
334, 256 P.2d 54 (1953), to avoid the Monarco rule. 
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It is recommended that plaintiff’s attorney should strongly consider 
an action on the contract, relying on equitable fraud concepts to estop 
the defendant from using the statute of frauds when the three elements 
of promise, reliance, and loss are present, and the plaintiff has not done 
acts sufficient to constitute part performance or he would prefer to collect 
law damages rather than have the contract specifically performed. 


ACTIONS NOT ON THE CONTRACT 
Fraud and Deceit 


An action in tort for fraud and deceit may appeal to the attorney 
whose client would prefer money damages but who is located in a 
jurisdiction where success in an action on the contract is doubtful. 

The tort of fraud or deceit exists when there has been a mis- 
representation of fact with an intent to deceive which has induced the 
plaintiff to act and has thus proximately caused the plaintiff injury.™ 
In a majority of jurisdictions a misrepresentation of a present intention is 
considered a misrepresentation of fact. Ordinarily, this can be established 
by proof of a promise made with no intent to carry it out.°” 

When an oral contractual promise within the statute of frauds is 
the false promise upon which suit is brought, the defendant will assert 
that the statute bars proof of the promise. Ostensibly there is a definite 
split of authority on this question. At one extreme courts have held that 
the statute forbids any legal remedy for which proof of the oral promise 
would be necessary."* Diametrically opposed are assertions that the 
statute does not apply at all to actions ex delicto.°® However, it seems 
that many cases can be grouped into these two camps only superficially. 
Usually, the facts are analyzed to determine whether the plaintiff is 
attempting indirectly to enforce the contract or the defendant is utilizing 
the statute to hide a fraud. When there are some facts collateral to the 
contract which indicate unfair dealing, the latter conclusion is more 
often reached. If a misrepresentation in addition to the false promise 
has been made, it is easier to hold that proof of the contractual promise 
“is not offered to enforce the agreement,” but “simply as a fact in the 
history of the transaction?™ or “to prove fraud.”°' However, when 





56 Royal Realty Co. v. Levin, 244 Minn. 288, 69 N.W.2d 667 (1955); 23 
Am. Jur. Fraud and Deceit § 20 (1939). 

5723 Am. Jur. Fraud and Deceit §§ 38-41 (1939); Annot., 51 A.L.R. 46 
(1927); 68 A.L.R. 635 (1930); 104 A.L.R. 1407 (1936). When the misrepre- 
sented fact is proved in this fashion and fraud is the basis for estoppel, the 
case resembles the original cases preventing use of the statute of frauds as a 
defense. See discussion and note 17 supra. 

58 Redlark Realty Corp. v. Menkin, 306 N.Y. 762, 118 N.E.2d 362 (1954); 
Dung v. Parker, 52 N.Y. 494 (1873). 

59 Mack v. White, 97 Cal. App. 2d 497, 218 P.2d 76 (1950); RESTATEMENT, 
Torts § 530(b) (1938). 

60 Nanos v. Harrison, 97 Conn. 529, 117 Atl. 803 (1922). 

61 Schlesinger Company v. Wilson, 22 N.J. 576, 127 A.2d 13 (1956); Thiele- 
man v. Burgdorfer, 153 Ore. 354, 55 P.2d 1122 (1936). 
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there are no misleading facts except the promise, the suit is more likely 
to be considered a mere evasion of the statute.** When the defendant’s 
promised act is the only thing the plaintiff has lost, there may be a 
tendency to hold that the suit is on the contract rather than on the 
fraud. The apparent unfairness of having caused a loss through acts 
in reliance on his promise creates a greater impression that the defendant 
is a defrauder. 

Except in jurisdictions where there are extreme holdings favoring 
the fraud action, the probabilities are that the tort action will not be a 
favored alternative to other remedies, Recovery is most likely when a 
misrepresentation of fact and a loss in reliance are present. With these 
two items present, an action on the contract invoking equitable estoppel 
is possible. Therefore, it is when the facts are such that an attorney 
would have chosen tort as the better remedy even if the contract were 
enforceable that the fraud action, as a method of by-passing the statute 
of frauds, is recommended, 


Restitution 

Discouraging to plaintiff’s attorney are the host of cases where 
neither contract nor tort provides a recovery for his client. Possibly there 
are not enough facts to fulfill the elements of any of the traditional 
means for obtaining relief on the contract in spite of the statute of 
frauds, Perhaps the decisions in the jurisdiction clearly preclude the use 
of one of these by-passing doctrines. The plaintiff might have to avoid 
a contract action because he may be in default.°* Perhaps the contract 
was a bad bargain, so that. recovery on it would be nil or so small as to 
render impracticable an attempt to recover on it.® Plaintiff may have 
done acts constituting part performance, but money damages would 
adequately compensate him; therefore, the risk of being denied specific 
performance is great. Maybe there is no foundation on which to build 
a tort action for fraud; or the tort statute of limitations may have run. 
Yet the plaintiff has done something for which he was not compensated. 
His attorney thinks, “He ought to get something; he deserves it; it 
isn’t fair if he doesn’t.” When this type of thinking occurs, the time to 
examine “restitution” has arrived, 

The term “restitution” refers primarily to an interest of the plaintiff 





62 Cohen v. Pullman Co., 243 F.2d 725 (5th Cir. 1957); Canell v. Arcola 
Housing Corp., 65 So. 2d 849 (Fla. 1953). 


63 Easton v. Wycoff, 4 Utah 2d 386, 295 P.2d 332 (1956). 
64 See, Nordstrom and Woodland, Recovery by Building Contractor in De- 


fault, 20 Onto St. L.J. 193 (1959), for an analysis of the defaulting plaintiff's 
problems. 


65 See, Palmer, The Contract Price as a Limit on Restitution for Defendant's 
Breach, 2 Onto St. L.J. 264 (1959), for an explanation of the advantages of 
restitution to the plaintiff in a losing contract. 
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which law and equity see fit to protect by means of various remedies. 
If the defendant unjustly retains a benefit which the plaintiff has con- 
ferred upon him, the plaintiff has an interest in being compensated for 
this benefit. Forcing the defendant to restore specifically the benefit or 
to pay its monetary value to the plaintiff, prevents the defendant’s unjust 
enrichment and at the same time protects the plaintiff’s restitution in- 
terest.°° Restitution is an interest which can command a remedy for its 
sole protection, At law recovery is the monetary value of the benefit 
which the defendant received. The action is one derived from assumpsit, 
called “quasi-contract” or “quantum meruit,” and treated procedurally 
as a contract action. This is the most commonly used restitution remedy. 
Equitable relief is also available through direct specific restitution, specific 
restitution involving tracing and/or constructive trust, equitable lien, and 
equitable accounting.®’ For any of these actions the two primary items 
to be proved will be “benefit” and “unjust retention.” “Monetary value” 
will have to be established in the law action. 


1. Restitution—Statute of Frauds—Rationale 


An action for restitution is often successful in spite of the statute 
of frauds objection because the courts say that the action is not one to 
charge the defendant “on the contract” or does not seek to “found a 
claim on the contract,” but rather seeks to recover only for the benefit 
bestowed on the defendant. Evidence of the oral contract is admissible 
not to prove a contract, as such, but to prove a transaction resulting in 








66 Fuller and Perdue, Reliance Interest in Contract Damages, 46 YALE L.J. 
52, 373 (1936); Jeanblanc, Restitution Under the Statute of Frauds; What Con- 
stitutes a Legal Benefit, 26 Inv. L.J. 1, 3 (1950) (hereinafter cited as Jeanblanc, 
Bencfit). Jeanblanc has written a scholarly trilogy which should not be overlooked 
by persons interested in a depth of understanding concerning restitution and the 
statute of frauds. In addition to the article cited above there are: Restitution 
Under the Statute of Frauds: What Constitutes an Unjust Retention, 48 Micn. L. 
Rev. 923 (1950) (hereinafter cited as Jeanblanc, Retention), and Restitution Under 
the Statute of Frauds: Measurement of the Legal Benefit Unjustly Retained, 15 Mo. 
L. Rev. 1 (1950) (hereinafter cited as Jeanblanc, Measurement). It is the purpose 
of this section of the instant article to provide as briefly as possible for the busy 
practicing attorney some insight into a few of the problems which he is most 
likely to face when relying upon restitution to by-pass the statute of frauds. 
Except where a difference of opinion is specifically indicated the writer agrees 
with Jeanblanc’s analysis and refers all readers who are interested in a more 
comprehensive study to his trilogy. 


67 Although the word “restitution” indicates the plaintiff's protected interest, 
it is being used increasingly as a shorthand descriptive term for all the actions 
which protect that interest. For an analysis of many of the particular remedies, 
see Talbott, Finding q Fiduciary to Gain a Remedy, 20 Onto St. L.J. 320 (1959). 
The availability of constructive trust in situations where the defendant has 
orally promised to buy land for another, but retains it, is annotated in 42 A.L.R. 
10 (1926), 54 A.L.R. 1195 (1928), 135 A.L.R. 232 (1941). 
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unjust enrichment of the defendant.°* The import of such statements 
is that the restitution interest can be protected even though it is an interest 
which enforcement of the oral contract also would have protected. Since 
plaintiff usually incurs some reliance loss while conferring the benefit 
upon the defendant, the reliance interest is protected to the extent of 
the benefit. The only interests ordinarily protected in an action on the 
contract which are not protected by the restitution action are the reliance 
interest where a benefit is not gained and the expectation interest. 
Perhaps, the lack of this protection does justify the conclusion that the 
statute of frauds is not applicable because it is not an action “on the 
contract.” In addition, the policy of the statute apparently is not violated 
when there is no need to prove the oral promises and when the evidentiary 
guaranty of defendant’s acceptance of the benefit is present.” 


2. Benefit 


There are very few cases in which the plaintiff would face a statute 
of frauds objection while attempting to establish that the defendant was 
benefited. Ordinarly, the defendant will have received something which 
is obviously “worth something” in money terms to him. Any legal 
encyclopedia will cite numerous cases where services, chattels, land, im- 
provements to land, money, or the use of a chattel or realty was con- 
ferred upon the defendant with no question but that it was valuable.” 
These cases will include situations where the defendant benefited through 
the saving of an expense, prevention of loss, or elimination of compe- 





68 WoopwarD, THE Law oF Quasi-ConTRACT 163 (1913). One court stated 
that the possibility of quasi-contractual recovery was “too plain a principle of 
justice to be disputed.” Buck v. Waddle, 1 Ohio 358 (1824). Most of the 
other cases cited infra which allow recovery make assertions supporting the 
general proposition that the statute of frauds is not a bar to a restitution action. 
This is true even in jurisdictions where the statute is interpreted as making 
the oral contract void. In Jamerson v. Logan, 228 N.C. 540, 46 S.E.2d 561 (1948), 
the court, after adamantly asserting that their statute of frauds affected the 
substance of the contract and, thus, prevented plaintiff’s recovery on the contract, 
suggested that plaintiff try an action in quasi-contract. Whether the contract 
or oral promise may be used in the restitution action is another question to be 
discussed infra. 

69 Unlike the other methods of by-passing the statute of frauds there is 
no necessity of a reliance loss by plaintiff. Offeman v. Robertson-Cole Studios, 80 
Cal. App. 1, 251 Pac. 830 (1926); Hughes v. Oberholtzer, 162 Ohio St. 330, 123 
N.E.2d 393 (1954); RESTATEMENT, RESTITUTION § 1, comments (d), (e) (1937). 
For other comments on the interests which are protected, see also, Jeanblanc, 
Benefit, supra note 66, at 2, and Fuller and Perdue, The Reliance Interest In 
Contract Damages, 46 YALE L.J. 52, 53, 386 (1936). 

70 Fuller and Perdue, The Reliance Interest In Contract Damages, supra 
note 69, at 388, points out that these additional guarantees are not present in all 
possible restitution cases. Problems created because of this fact are discussed 
infra. 

7149 Am. Jur. Statute of Frauds §§ 556-67 (1943); 37 C.J.S. Frauds, Statute 
of $§ 256-61 (1943); 25 On1o Jur. 2p, Frauds, Statute of §§ 274-83 (1957); See 
also, Jeanblanc, Benefit, supra note 66. 
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tition.” There will be a number of situations in which the defendant 
was directly and temporarily enriched by the acceptance of services or 
improvements which later were rendered valueless through a loss of 
profits or destruction, but in which the benefit was measured when re- 
ceived."* Whether the benefit was conferred by plaintiff’s actions in 
reliance on the contract or in performance of it, none of these situations 
necessarily involves evidence of the unenforceable promise in order to 
establish the benefit.’* Consequently, the rationale for allowing resti- 
tution recovery in spite of the statute of frauds appears sound. 


When no apparent increment to the defendant’s wealth is caused by 
plaintiff’s actions in reliance on the contract, the recent tendency is to 
use the oral transaction itself to prove benefit. This is accomplished 
through equating benefit with the economists’ definition of value: that 
which satisfies human wants. If the defendant requests a performance 
and promises something in return for it, he has manifested objectively 
that the performance is of value, i.e., benefit to him. When that very 
performance is accomplished the defendant’s wants, evidenced by the 
request and promise to “pay,” have been fulfilled, and he is benefited 
or enriched.”® This is the modern idea that bargained-for performance 
constitutes benefit. The few cases cited for support of this theory in the 
statute of frauds area deal with items bestowed upon a third party at 
the defendant’s request, and improvements on premises which the de- 
fendant never enjoyed or which did not ‘enhance its value but which 
were done at his request.”® Prestige support from Williston and the 





72 For example, in Matousek v. Quirici, 195 Ill. App. 391 (1915), the de- 
fendant was clearly benefited through reduction of competition where he orally 
leased but did not occupy a store premises suited for competition with his 
own store. In Matthews v. Continental Roll & Steel Foundry Co., 121 F.2d 594 
(3d Cir. 1941), prevention of use by competitors was one of the factors con- 
stituting benefit where the use of a non-profitable invention was given to the 
defendant. 

73 Matthews v. Continental Roll & Steel Foundry Co., supra note 72; Fabian 
v. Wasatch Orchard Co., 41 Utah 404, 125 Pac. 860 (1912) (personal services 
where defendant did not make an overall business profit); Annot., 170 A.L.R. 
980 (1947) (improvements were destroyed). 

74A cursory glance at Jeanblanc, Benefit, supra note 66, reveals that he 
has separated these benefit cases into two groups: benefits conferred in per- 
formance of the defendant’s request and benefits conferred in reliance upon the 
request. This approach is not utilized in the instant article because it tends to 
obscure the real issue under consideration—the effect of the statute of frauds. 
Attention should be directed toward use of the oral contract. If the defendant 
is clearly enriched he will be liable whether plaintiff enriched him while per- 
forming the contract or relying upon it. 

75 See Jeanblanc’s explanation, Benefit, supra note 66, at 6. 

76 Minsky’s Follies of Florida v. Sennes, 206 F.2d 1 (Sth Cir. 1953); 
Huey v. Frank, 182 Ill. App. 431 (1913); Clement v. Rowe, 33 S.D. 499, 146 
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Restatements of Contracts and Restitution is such that plaintiff’s attorney 
would do well to proceed on this theory when feasible.*? 


There are a number of defensive arguments which plaintiff may 
meet, including an outright attack upon the bargained-for performance 
concept of benefit."* The most likely is one which avoids such a head-on 
battle by asserting that the concept should not be applied in statute of 
frauds cases. This appeal to the court’s duty to respect the statute of 
frauds would rest on the premise that the rationale for allowing resti- 
tution recovery in spite of the statute does not exist when it is absolutely 
necessary to use the unenforceable oral transaction as evidence of the 
benefit. It is only in this class of case that evidence which is essential 
to establishing benefit is also evidence of the oral request and promise.” 
This inherent necessity to prove the oral transaction leads one to conclude 
that the defendant is actually being “charged on the contract.” 


The suggestion has been made that acceptance of this concept of 
benefit may mean that protection of the reliance interest has become the 








N.W. 700 (1914); cf. Blank v. Rodgers, 82 Cal. App. 35, 255 Pac. 235 (1927); 
People’s Nat'l Bank v. Magruder, 77 Fla. 235, 81 So. 440 (1919). 


77 WILLIsTon, ConTRACTs § 536 (rev. ed. 1936); RESTATEMENT, CONTRACTS 
§§ 347-48 (1932); RESTATEMENT, RESTITUTION § 1 (1937). 


78 It is beyond the scope of this article to analyze the restitutionary benefit 
concept, as such. However, this is one means of attack which defendant could 
employ. Defendant can also attack the cases upon which plaintiff may rely. 
Kearns v. Andree, 107 Conn. 181, 139 Atl. 695 (1928), is not a statute of frauds 
case. Furthermore, the court says it is mot finding benefit, but is relying on a 
different basis for liability. In Moody v. Smith, 70 N.Y. 598 (1877), the person 
benefited was the defendant’s agent. Both Clement v. Rowe and Huey v. Frank, 
supra note 76, are strongly influenced by “equitable fraud” concepts. Minsky’s 
Follies v. Sennes, supra note 76, relies solely on People’s Nat. Bank v. Magruder, 
supra note 76, a case where defendant used and directly enjoyed the improved 
premises. There are also reported cases which refuse to accept this theory. 
Tramonte v. Rassmussen, 167 S.W.2d 566 (Tex. Civ. App. 1942); Rotea v. Izuel, 
14 Cal. 2d. 605, 95 P.2d 927 (1939); Henrikson v. Henrikson, 143 Wis. 314, 127 
N.W. 962 (1910); see also, cases cited by Jeanblanc, Benefit, supra note 66, at 22. 


79It is feasible that a defendant could even argue that evidence of the 
request, promise, performance sequence establishes either an unilateral or an 
implied in fact contract [WiLListon, Contracts § 3 (rev. ed 1936); Costigan, 
Implied-in-Fact Contracts and Mutual Assent, 33 Harv. L. Rev. 376, 387 (1920) ] 
enforcement of which also is barred by the statute of frauds. Wikes v. Stacy 
Williams Co., 235 Ala. 343, 179 So. 245 (1938); Rains v. Patton, 191 Ala. 349, 
67 So. 600 (1914); 37 C.J.S. Frauds, Statute of § 229 (1943). Plaintiff's answer 
to this argument is that the statute forbids enforcement of only oral bilateral 
express contracts. Since both express promises need not be shown, no forbidden 
express contract is being enforced. The answer is a bit shaky. It will be espe- 
cially weak with courts which hold that no action can be maintained if it re- 
quires proof of any oral promise. See cases, 37 ©.’ S Frauds, S*atute of § 274 
£1943). 
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exclusive reason for judicial intervention in these cases.*° Certainly, it is 
likely that a court’s decision as to what constitutes benefit will be heavily 
influenced by its predilections toward enforcement of the statute of 
frauds and its impulse to alleviate the plaintiff’s hardship—the same in- 
fluences apparent in the equitable fraud and fraud and deceit cases, 


A particular distinction exists which both plaintiff and defendant 
must attempt to make in the bargained-for performance cases. It is only 
performance which has been specifically requested by the defendant that 
will constitute benefit. Action taken for the plaintiff’s advantage or taken 
in preparation for performance, although in reliance on the request and 
promise, will not suffice unless that particular action was requested.*! 
This places an exaggerated importance upon the precise words of the 
defendant. Even then, it is often difficult to discriminate between pre- 
paratory and performing actions. Jeanblanc, who is enamored of the 
bargained-for performance concept, struggles with some of the cases to 
make the delineation.*? 


The existence of the bargained-for performance concept of benefit 
and the inherent difficulty of distinguishing performing actions from 
other reliance actions increases the likelihood of a merger of equitable 
fraud and restitution concepts in cases attempting to by-pass the statute 
of frauds. That this merger can occur is well illustrated by a 
Washington case in which the plaintiff sued in quasi-contracc for the 
value of labor expended in plowing and weeding land which the de- 
fendant had orally promised to convey to the plaintiff.** The plaintiff 





80 Fuller and Perdue, The Reliance Interest In Contract Damages, supra 
note 69, at 388-94. In most situations the bargained-for performance concept 
actually construes plaintiff's loss as defendant’s benefit. See equitable fraud 
influences in Huey v. Frank and Clement v. Rowe, supra note 76. Contrast 
with Monarco v. La Greco, supra note 55, where defendant’s benefit was con- 
strued as plaintiff’s loss. 


81 See Jeanblanc, Benefit, supra note 66, at 26. 

82 Jd. at 33-38. At page 7, he says, “. . . it is often difficult to determine 
when the acts done by the plaintiff cease to be preparation for performance . . 
and become performance of the oral agreement itself. . . .’ Dowling v. McKinney, 
124 Mass. 478 (1878), is cited by Jeanblanc as a correct and leading case denying 
recovery for mere preparatory action. The defendant had requested a monu- 
ment to be placed on a foundation on her land. The Court held that no recovery 
could be had because the defendant refused the monument before it was erected. 
The court says plaintiff may have been able to collect for the foundation which 
he put in place. But neither the court nor Jeanblanc makes mention of recovery 
for the one-third of the inscription “which defendant had given him to put on 
the monument” and which plaintiff had inscribed upon it. Since it is obvious 
that the inscribing must have been specifically requested, one would expect Jean- 
blanc to criticize the court for not permitting recovery for this bargained-for 
performance. 


83 Muckle v. Hoffman, 119 Wash. 519, 205 Pac. 1048 (1922). See also, note 
80 supra. 
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alleged benefit to the defendant but there was no allegation of de- 
fendant’s having used the improved land or of increased value as a 
result of these efforts, Furthermore, defendant had not requested the 
acts. A judgment for $340.00 was affirmed. The court stated that the 
action did not seek to enforce the contract, but was to recover the value 
ef the labor. Yet, the court relied for precedent upon a case (Johnson 
v. Upper, supra note 55) where it was said that a contract could be 
enforced upon the equitable doctrines of fraud and estoppel, since the 
defendant would be charged upon the fraud, not the contract. The 
opinion interpreted a further statement from the Johnson case to mean 
that an allegation of damage to the plaintiff by reason of money ex- 
pended in reliance on the defendant’s promise would state a cause of 
action. The court evidently meant a cause of action for restitution, 
whereas the court in the Johnson decision certainly meant enforcement 
of the contract because of equitable fraud. The result is that the equita- 
ble fraud emphasis on protection from loss (reliance interest) is trans- 
ferred to a restitution action where the emphasis should be on prevention 
of gain (restitution interest). 


3. Unjust Retention 


For plaintiff to be entitled to restitution, not only must the de- 
fendant have been benefited by plaintiff’s action, but he must retain the 
benefit “unjustly.” This means that plaintiff has to show that as between 
the two parties it is not just or fair for the defendant to escape paying or 
surrendering to the plaintiff the benefit he received.®* Plaintiff’s attorney 
may have difficulty with any one of three aspects of this problem. 
Defendant may assert that plaintiff was only a volunteer or officious 
intermeddler, or that plaintiff intended the benefit to be gratuitous. 
Secondly, plaintiff may be in default under the oral contract. Thirdly, 
the defendant may be ready and willing to perform the contract. Any 
one of these problems could arise in a situation not plagued with an 
unenforceable contract. The majority rule would deny recovery to the 
plaintiff because in any of these circumstances it is not thought unjust 
for the defendant to retain the benefit without reimbursement.** As- 
suming for the purposes of this article that this is the rule,** both plain- 





84 RESTATEMENT, RESTITUTION § 1, comment (c) (1937); Jeanblanc, Retention, 
supra note 66, at 923. 


85 See cases cited infra notes 87-89, 91. See also, Stein v. Simpson, 37 Cal. 
2d 274, 230 P.2d 816 (1951); RESTATEMENT, RESTITUTION § 2 (1937); WILLIsToN, 
Contracts § 1479 (rev. ed. 1936); Hope, Officiousness, 15 Cornell L.Q. 25, 205 
(1929); RESTATEMENT, CONTRACTS § 355(4) (1932); Jeanblanc, Retention, supra 
note 66. 


86 There are differences of opinion as to the rule. Dawson, UNJust ENRICH- 
MENT 128 (1951), posits the theory that “volunteer” and “officious intermeddler” 
are “merely a shorthand way of saying that there is no approved ground on 
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tiff’s and defendant’s attorney should consider what effect the statute of 
frauds has upon these situations, t.e., whether or not it prevents use of 
the oral contract as evidence on any of these issues. 


In jurisdictions where the words of the statute are that a defendant 
shall not be charged on the oral contract, they have been interpreted to 
make the contract only voidable, and evidence of the oral contract is used 
in all the situations. Proof of defendant’s request negates officiousness 
and gratuity on the plaintiff’s part.*? Proof of plaintiff’s default usually 
prevents recovery.** The use of plaintiff’s default as a means of estab- 
lishing defendant’s justness of retention has the effect of treating one 
who refuses to perform an already unenforceable contract as a contract- 
breaker, and to that extent gives effect to the oral contract. However, 
the well-known case of King v. Welcome which allowed a defaulting 
plaintiff to recover on the theory that to refuse would be to charge him 
on the contract, stands almost alone and has been much criticized.*® 
The presence or absence of unjustness on the defendant’s part can also 
be proved through use of the oral contract. When defendant elects not 
to rely on the statute of frauds, but chooses to perform the contract, 
he is choosing to reimburse the plaintiff in exactly the manner the plaintiff 
bargained for. Therefore, it is not an unjust retention. It follows that 
plaintiff’s chance of recovery is much greater when defendant is in 
default, thus, in effect, refusing reimbursement for the benefit.” 





which restitution of benefits can be awarded.” Support for this conclusion is 
gained from cases like Dunnebacke v. Pittman, 216 Wis. 305, 257 N.W. 30 
(1934), which Williston cites as authority for the rule that a volunteer is not 
entitled to restitution. The plaintiff had built a stone breakwater on defendant’s 
property which the court found the defendant had not accepted. There was no 
retention present except to the extent that the wall was on defendant’s property 
“against their will.” For weaknesses in the default rules, see Nordstrom and 
Woodland, supra note 64 and Palmer, supra note 65. 

87 Evans v. Mason, 82 Ariz. 40, 308 P.2d 245 (1957); Himes v. Rickman, 
17 Ohio L. Abs. 574 (1934) ; Ortman v. Ortman, 17 Ohio L. Abs. 525 (1934). Cf. 
Baugh v. Darley, 112 Utah,1, 184 P.2d 335 (1947). The Ohio Supreme Court 
has held that there must be proof of an express contract to pay for services 
rendered to a member of one’s family in order to overcome the presumption that 
they were rendered gratuitously. Merrick v. Ditzer, 91 Ohio St. 256, 110 N.E. 
493 (1915). 

88 Swanzey v. Moore, 22 Ill. 63 (1859); Kriger v. Leppel, 42 Minn. 6, 43 
N.W. 484 (1889) (contract governs as far as parties have voluntarily acted) ; 
Massaro v. Bashara, 91 Ohio App. 475, 108 N.E.2d 850 (1952) (court says 
plaintiff waived statute of frauds); Philbrook v. Belknap, 6 Vt. 383 (1834) 
(contract governs as to executed part); Annot., 31 A.L.R.2d 19 (1953). 

8971 Mass. 41 (1855); KEENER, Quasi-CoNTRACTS 234-38 (1893); Jeanblanc, 
Retention, supra note 66, at 935-37. 

90 Watkins v. Wells, 303 Ky. 728, 198 S.W.2d 662 (1946); Hummel v. 
Hummel, 133 Ohio St. 520, 14 N.E.2d 923 (1938); Abbot v. Inskip, 29 Ohio St. 59 
(1875); Annot., 169 A.L.R. 185 (1947); Keener, Quasi-Contract 231, 239 
(1893) ; Jeanblanc, Retention, supra note 66, at 953. 
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The statute of frauds in a number of jurisdictions states that the 
oral contracts within it are “void” or “invalid.”*' In none of these 
jurisdictions is a restitution recovery for benefits conferred in reliance 
on the void contract completely forbidden. No cases could be found 
where evidence of the oral request was excluded when introduced to 
negate officiousness or gratuity; to the contrary, many cases permit such 
proof.*? Jeanblanc suggests that there is a greater tendency among these 
jurisdictions to allow recovery to the defaulting plaintiff because it is not 
really unjust to refuse to perform a void contract. Unfortunately for 
plaintiff the only strong authority for this position is in Idaho, Wisconsin, 
and South Dakota.** All of these cases rely heavily on the idea that the 
void contract cannot be used for any purpose, even to show that the 
plaintiff has acted unfairly. There is nothing to indicate that other 
jurisdictions will accept these arguments. In fact, the language of de- 
cisions in the other jurisdictions indicates that evidence of the oral con- 
tract can be introduced not only by defendant to prove plaintiff’s 
default or defendant’s willingness to perform, but also by plaintiff to 
establish defendant’s default.” 





91 Jeanblanc, Retention, supra note 66, at 934 n. 44 and WILLIsToN, Con- 
TRACTS § 526 n. 2, 6 (rev. ed. 1936); list: Alabama, Alaska, California, Colorado, 
Idaho, Michigan, Montana, Nebraska, Nevada, New Jersey, New York, North 
Dakota, Oklahoma, Oregon, Utah, Washington, Wisconsin, and Wyoming. 

92 Jenkins v. Jenkins’ Estate, 241 Mich. 39, 216 N.W. 384 (1927); Laugh- 
nan v. Laughnan’s Estate, 165 Wis. 356, 162 N.W. 169 (1917); Nastrom v. 
Sederlin, 43 Wyo. 330, 3 P.2d 82 (1931); Jeanblanc, Retention, supra note 66, 
at 939. s 

93 Raff v. Baird, 76 Idaho 422, 283 P.2d 927 (1955); Reedy v. Ebsen, 60 
S.D. 1, 242 N.W. 592 (1932); Draheim v. Evison, 112 Wis. 27, 87 N.W. 795 
(1901). The Draheim case is weakened by the fact that it and later Wisconsin 
cases allow evidence of the contract to show lack of officiousness or gratuity. See, 
Laughnan v. Laughnan’s Estate, supra note 92; Kirkpatrick v. Jackson, 256 Wis. 
208, 40 N.W.2d 372 (1949). In the other cases upon which Jeanblanc relies, 
Retention, supra note 66, at 932, the court did not particularly consider the plaintiff’s 
conduct. Furthermore, all of these cases are pre-1933. There is reason to believe 
that an increasing tendency to construe the statute of frauds as making contracts 
only voidable will result in fewer decisions of this type. The defaulting plaintiff 
who has conferred some benefit upon the defendant will probably be most suc- 
cessful relying upon “forfeiture” arguments. A good example is Lewis v. Peterson, 
127 Mont. 474, 267 P.2d 127 (1953). Although the court stated the majority rule 
to be that a plaintiff in default of a void contract could not recover in ordinary 
circumstances, it allowed recovery to prevent “forfeiture.” One concurring 
justice disagreed with the majority rule and relied on Reedy v. Ebsen. For a 
thorough analysis of the forfeiture argument see Nordstrom and Woodland, supra 
note 64. See also, Annot., 31 A.L.R.2d 19 (1953). 

94 The digests for all the jurisdictions listed in note 91, supra, were checked 
except those for Nevada and Utah which were not available to the writer. 
Johnson v. Maness, 241 Ala. 157, 1 So. 2d 655 (1941); Orella v. Johnson, 38 
Cal. 2d 693, 242 P.2d 5 (1952); Gabarino v. Union Savings & Loan Ass’n, 107 
Colo. 140, 109 P.2d 638 (1941); Bowen v. Chandler, 172 Mich. 678, 138 N.W. 247 
(1912); Svoboda v. De Wald, 159 Neb. 594, 68 N.W.2d 178 (1955); Shapiro v. 
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The one exception to the use of the oral contract as evidence in 
restitution actions occurs in cases dealing with real estate brokers’ com- 
missions. Because most of these sections were added to the statute of 
frauds recently and, very likely, for the purpose of preventing such 
recovery, the majority of courts refuse to permit evidence of oral con- 
tracts to pay a commission for the sale of real estate in a restitution 
action.*® Except in the real estate broker cases, either party will generally 
be able to use the evidence of the oral contract to aid in the determination 
of whether or not the retention of the benefit is unjust. 


4. Monetary Value 


Once plaintiff has established that the defendant is unjustly en- 
riched he will want to know whether or not he can use the oral contract 
in measuring the monetary value of the defendant’s benefit. The value 
of the thing which the defendant has promised to exchange for the 
benefit is clearly probative of the value of the benefit to him. 

When the defendant has promised to pay money for the plaintiff’s 
performance, this oral promise is almost always allowed into evidence. 
A few decisions have held that the contract amount is conclusive or 
controlling as to the amount plaintiff may recover.°* Only a very few 
have refused to permit evidence of the promissory amount to aid in a 
determination of value.’ The majority of jurisdictions permit the 
evidence to be introduced, many saying that it is proof of an admission 
rather than proof of the barred contract.*® 


If the defendant has promised to exchange property for the plain- 
tiff’s performance, most cases refuse to allow evidence of the value of 








Solomon, 42 N.J. Super. 377, 126 A.2d 654 (1956); Gallo v. Brengard Const. 
Co., 148 N.Y.S.2d 790 (1956); Di Gregorio v. Nicosia, 150 N.Y.S.2d 754 (1956) ; 
Graham v. Healy, 154 App. Div. 76 (1912); Hawkins v. Wright, 204 Okla. 
55, 226 P.2d 957 (1951); Helgeson v. Northwestern Trust Co., 103 Ore. 1, 203 
Pac. 586 (1922); Weaver v. General Metals Merger, 167 Wash. 451, 9 P.2d 
778 (1932); Muckle v. Hoffman, 119 Wash. 519, 205 Pac. 1048 (1922). 

95 Clinkenbeard v. Poole, 266 S.W.2d 796 (Ky. 1954), noted 46 Ky. L.J. 278 
(1958); Pettigrove v. Corvallis Lumber Mfg. Co., 143 Ore. 33, 21 P.2d 198 
(1933); Cushing v. Monarch Timber Co., 75 Wash. 678, 135 Pac. 660 (1913) ; 
Jeanblanc, Retention, supra note 66, at 942; RESTATEMENT, CONTRACTS § 355 (1932). 

96 Weaver v. General Metals Merger, supra, note 94; Murphy v. De Haan, 
176 Iowa 61, 89 N.W. 100 (1902); Fuller v. Rice, 52 Mich. 435, 18 N.W. 204 
(1884); Annot., 49 A.L.R. 1121 (1927); Jeanblanc, Measurement, supra note 66, 
at 6. 

97 Consolidated Products Co. v. Blue Valley Creamery Co., 97 F.2d 23 (8th 
Cir. 1938); McElroy v. Ludlum, 32 N.J.Eq. 828 (1880); Annot., 49 A.L.R. 1121 
(1927) ; Jeanblanc, Measurement, supra note 66, at 5; cf. Himes v. Rickman, 17 
Ohio L. Abs. 574 (1934). 

98 Oxborough v. St. Martin, 169 Minn. 72, 210 N.W. 854 (1926); Matthews 
v. Continental Roll & Steel Foundry Co., supra note 72; Offeman v. Robertson- 
Cole Studios, supra note 69; Annot., 49 A.L.R. 1121 (1927); Jeanblanc, Measure- 
ment, supra note 66, at 6. 
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the promised property as a means of determining the value of the benefit 
to the defendant.*® The distinction from the cases where the defendant 
has promised money is that the property promised must itself be con- 
verted to money terms before it is usable as a measure of the value of 
the performance received by the defendant. Ordinarily, it is less con- 
fusing and just as accurate to convert the performance itself to money 
terms.’”° Also, most of the cases refusing to use the property value as 
a measure are cases involving personal services for a decedent who 
allegedly promised to convey or will the property to the plaintiff in 
return for the services. The danger of falsehood is so great in these 
situations that the courts hesitate to allow recovery of the property or 
its value, which is usually greater than the market value of the services. 
Only when the performance which constituted the benefit was of such 
a peculiar or personal character that it would be extremely difficult to 
measure its value to the defendant by the usual market value tests, is the 
value of the promised property used.’ 

Even though it is not strictly a problem of use of the oral contract, 
it is interesting to note that there is a tendency in the bargained-for per- 
formance as benefit cases to use the cost to the plaintiff or the reasonable 
value of his detriment as the measure of the defendant’s benefit. This 
measure is sometimes used when neither the contract nor market value 
is a suitable measure.’ In either situation it distorts the restitution 
action to the place where it becomes impossible to believe that the desire 
to make the defendant relinquish an unjust gain is the motivation behind 
the allowance of recovery; “. . . the courts are actually protecting the 
reliance interest, in whatever form their intervention may be clothed.””!* 

When a plaintiff in default recovers at all, the promised value may 
be introduced for purposes of limiting his recovery to that amount. This 
rule emanates from the feeling that no one should profit by his own 
wrong, but is sometimes enunciated in terms of the contract having been 
executed and, thus, no longer within the statute of frauds. It is really 





99 Annot., 106 A.L.R. 753 (1937); Jeanblanc, Measurement, supra note 66, 
at 10. 

100 Market value, the usual mode of measuring recovery in contract actions, 
is the test used. Jeanblanc, Measurement, supra note 66, at 18. 

101 Waters v. Cline, 121 Ky. 611, 85 S.W. 209 (1905); Annot., 106 A.L.R. 
754 (1937); 37 C.J.S. Frauds, Statute of § 262 (1943). The reasoning which per- 
mits such valuation is identical with that used in those few cases which find 
the legal remedy inadequate and decree specific performance. There is no ade- 
quate standard by which to value the services in monetary terms. See Newbold 
v. Michael, 110 Ohio St. 588, 144 N.E. 715 (1924); Annot., 69 A.L.R. 32 (1930). 
Compare note 25, supra. 

102 Huey v. Frank, 182 Ill. App. 431 (1913); Randolph v. Castle, 190 Ky. 
776, 228 S.W. 418 (1921); Minsky’s Follies v. Sennes, supra note 76; WILLISTON, 
Contracts § 536 (rev. ed. 1936); Fuller and Perdue, Reliance linterest in Contract 
Damages, supra note 69, at 394; Jeanblanc, Measurement, supra note 66, at 18. 

103 Fuller and Perdue, Reliance Interest in Contract Damages, supra note 69, 
at 394. 
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a means of holding that the defendant is not unjustly enriched by the 
benefit he retains in excess of the price of the contract which the plaintiff 
has also breached. If only the defendant is in default it seems that this 
limitation should not apply.’* 

Ordinarily, the oral contract may be used by the defendant in order 
to reduce the amount of his benefit; z.¢., he uses it to prove that he has 
conferred some benefit upon the plaintiff which must be deducted from 
the amount which plaintiff can recover from him. The rationale, of 
course, is that defendant retains unjustly only the amount which is over 
and above the value of benefits he has conferred on plaintiff. This 
should be done by claiming restitution credit for benefits conferred, not 
by claiming damages on the contract. Although a court will be liberal in 
permitting the former, it will balk at a suggestion that it may be en- 
forcing the oral contract by awarding damages.’® 

When either the amount of money which the defendant promised 
or the value of the property which he promised is used to determine the 
value of the benefit the defendant received, the effects of either party’s 
having made an exceptionally good bargain are obliterated. The result 
is that the benefit to the defendant exactly equals what the plaintiff 
expected to gain from the contract. Therefore the recovery protects his 
reliance interest, his restitutionary interest, and his expectation interest. 
He obtains precisely the same protection he would have gained by a suit 
“on the contract.” This is particularly apparent in cases where the 
plaintiff has paid the premiums on an insurance policy in return for a 
promise to pay him the proceeds of the policy. If benefit is measured 
by the amount of the premiums, plaintiff’s reliance interest is protected; 
but when benefit is measured by the amount of the proceeds, plaintiff 
is given a complete protection of his expectation interest."°° The real- 
ization that the same interests can be protected in a restitution action has 
prompted a few courts to give recovery even though plaintiff erroneously 
sued on the oral contract itself.’ 

It is recommended that plaintiff’s attorney always consider a resti- 
tution action when his client’s case involves a statute of frauds problem. 





104 RESTATEMENT, CONTRACTS § 357 comment (g) (1932); Jeanblanc, Meas- 
urement, supra note 66, at 15-18. 

105 Nastrom v. Sederlin, supra note 92; 37 C.J.S. Frauds, Statute of § 263 
(1943); Jeanblanc, Retention, supra note 66, at 950. It is interesting that the de- 
fendant is credited with an amount which he probably could not have recovered 
as a plaintiff because he was in default. Plaintiff may wish to argue this to 
prevent the deduction. 

106 Hummel v. Hummel, 133 Ohio St. 520, 14 N.E.2d 923 (1938) (proceeds) ; 
Prudential Ins. Co. v. Olt, 70 Ohio L. Abs. 125 (1954) (premiums plus interest) ; 
cf. Katzman v. Aetna Life Ins. Co., 309 N.Y. 197, 128 N.E.2d 307 (1955), noted, 
41 CorNELL L. Q. 472 (1956). 

107 Offeman y. Robertson-Cole Studios, supra note 69; cf. Diamond v. 
Jacquith, 14 Ariz. 119, 125 Pac. 712 (1912); Emerson v. Universal Products Co., 
35 Del. 277, 162 Atl. 779 (1932). 
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Through the expanded bargained-for performance concept of benefit 
or through the rules which measure benefit as equivalent to plaintiff’s 
cost or as equivalent to the contract price, plaintiff may be able to collect 
a handsome recovery which will more than make him whole. 





Conclusion 


Loss and benefit are the two keys by which plaintiff’s attorney can 
nearly always gain some type of recovery for the client who has made 
an oral contract within the statute of frauds. Through equitable fraud 
considerations a strong emphasis on unjust loss may well achieve recovery 
on the contract with its full protection of all interests. An emphasis on 
unjust benefit can result in a recovery which will at least provide the 
plaintiff with an amount equal to whatever value the defendant has 
received. If requested reliance or plaintiff’s reliance acts are construed 
as the benefit, he may recover for any and all loss he has incurred. 
Should the court use the defendant’s promise as the means of valuing 
the benefit he received, plaintiff will collect the same amount he would 
have gained in an action on the contract. The only situation in which a 
potential plaintiff should find that the statute of frauds is a complete 
bar is where the contract is wholly executory and plaintiff has done 
nothing in reliance upon it. The judicial desire to relieve hardship has 
effectively emasculated the statute of frauds. 

















THE CONTRACT PRICE AS A LIMIT ON RESTITUTION 
FOR DEFENDANT’S BREACH 


GerorceE E. PALMER* 


The rule of the common law, Baron Parke said, “is, that where a 
party sustains a loss by reason of a breach of contract, he is, so far as 
money can do it, to be placed in the same situation, with respect to 
damages, as if the contract had been performed.”* Although this is 
only one of many ideas that enter into the measurement of contract 
damages, it has been accepted as a central objective of the damage 
remedy, pursuant to which somewhat more precise formulas have been 
developed for various types of cases. The present paper is not concerned 
with the damage remedy as such but rather with restitution of benefits 
conferred on a party who has breached a contract. Restitution is not 
always available as a remedy, even for essential breach, but, where it is, 
our purpose is to determine whether Baron Parke’s generalization 
operates as a limitation on recovery.” 


In February 1812 one Canfield agreed to deliver 2,000 barrels of 
flour to Bush in New Orleans on or before May 1, at seven dollars a 
barrel. Bush paid $5,000 in advance of delivery and sued to recover 
this amount when Canfield failed to make delivery on May 1. On that 
date the market price of flour in New Orleans was five dollars and fifty 
cents a barrel, and Canfield sought to limit Bush’s recovery to $2,000 
by application of the measure of damages for breach of contract which 
Baron Parke described. If Bush was to be put in the situation that he 
would have been in had the contract been performed, so far as money 
could do it, he would have paid an additional $9,000 in order to receive 
flour worth $11,000; hence, it was argued, he should recover only 
$2,000. The argument was rejected by the Connecticut court and 
Bush recovered his entire payment.® 

The conventional formula for measuring contract damages works 


well enough when the plaintiff could have performed the contract at a 
profit, or without loss, though it is capable of almost unlimited extension 





* Professor of Law, University of Michigan. 

1 Robinson v. Harmon, 1 Ex. 850, 154 Eng. Rep. 363 (1848). 

2 Convenience fully justifies the usage in the text, which differentiates the 
restitution and damage actions. This is illustrated by Martin v. Camp, 219 N.Y. 
170, 114 N.E. 46 (1916), where a client discharged his attorney after part per- 
formance and the latter sued in quantum meruit for the value of his services. 
Under New York law the discharge was not a breach of contract and the lawyer 
could not therefore recover “damages.’’ His only remedy was to seek restitution 
for the value of his services. 

3 Bush v. Canfield, 2 Conn. 485 (1818). 
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and means of limiting it must be used.* In the early history of assumpsit 
the emphasis was on compensation for the plaintiff’s “real” losses, and 
the later inclusion of loss of an expected profit came as an expansion of 
relief in favor of the plaintiff.” The use of the resulting generalization 
to limit plaintiff’s recovery, where he has made an unprofitable bargain, 
is quite another matter, and one that should be judged on its own merits. 
Broadly, the problem arises in two types of cases one where there is a 
reliance loss without gain to the defendant, and the other where there 
is such gain. 

The first type is illustrated by L. Albert & Son v. Armstrong 
Rubber Co.,° where a buyer of machinery justifiably rejected the goods 
because of late delivery and sought to recover $3,000 spent in building 
foundations on which to install the machinery, This was held a proper 
item of damages, subject, however, to deduction of any amount which 
the seller could show that the buyer would have lost had the contract 
been performed, There is not much satisfactory case authority on the 
subject, but Judge Learned Hand found support for his conclusion in 
leading texts’ and especially in Professor Fuller’s notable articles on the 
reliance interest.® 

Our concern is with the type of case in which the contract-breaker 
has received a benefit from the plaintiff, as in Bush v. Canfield. Whiat- 
ever the merits may be of limiting protection of the reliance interest as 
was done in the Armstrong Rubber case, the claim to restitution is 





4+As in Hadley v. Baxendale, 9 Ex. 341, 156 Eng. Rep. 145 (1854). See 
Washington, Damages in Contract at Common Law, 48 L. Q. Rev. 90, 107 (1932). 

5 Although there is difference of opinion over how damages were meas- 
ured in the early history of assumpsit, it seems to be agreed that they were not 
measured by the value of the promised performance. This came later and surely 
was thought of as an extension of liability for breach. Washington, Damages in 
Contract at Common Law, 47 L.Q. Rev. 345, 371-79 (1931). An example is Rob- 
inson v. Harman, supra note 1, from which the quotation at the start of this 
paper was taken. Defendant had agreed to lease a house to plaintiff for twenty- 
one years at an annual rent of £110. In an action for damages following de- 
fendant’s refusal to make the lease, the parties were agreed that defendant was 
liable for plaintiff's expense in paying a lawyer to examine title and prepare a 
lease. The plaintiff proved that the premises were “worth more” than the agreed 
rent, and the decision upheld an award of £200 to plaintiff for “the loss of his 
bargain.” Before the rise of assumpsit a plaintiff could semetimes recover the 
value of a promised performance in the action of debt, as in the case of goods 
sold and delivered on a promise to pay money. But recovery of the promised 
amount was not thought of as enforcement of the promise; the defendant was 
rather “conceived of as having in his possession something belonging to the 
plaintiff which he might not rightfully keep, but ought to surrender.” Ames, 
Lectures ON LEGAL History 88 (1913). 

6178 F.2d 182 (2d Cir. 1949). 

7 Corsin, Contracts § 1033 (1951); McCormick, DamMaces § 142 (1935); 
RESTATEMENT, CONTRACTS § 333(d) (1932). 

8 Fuller and Perdue, The Reliance Interest in Contract Damages, 46 YALE 
L.J. 52, 373 (1936). The problem is discussed by the authors at pp. 75-80. 
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sufficiently stronger to leave the question uncontrolled by such decisions 
and to call for evaluation of the restitution cases in their own terms. 
The problem may arise either when plaintiff has performed his contract 
only in part or when he has fully performed, but little time need be 
spent on the latter situation, The problem as there framed is not the 
proper measure of recovery in a restitution action but rather whether 
restitution is available at all, though of course the denial of restitution 
wil] usually mean that plaintiff’s recovery is limited by the contract price 
or other promised performance. There is no dissent from the view that 
where defendant’s obligation is to pay money the plaintiff who has fully 
performed cannot obtain restitution but is limited to recovery of the 
debt.* It is equally well settled that where plaintiff’s performance is a 
money payment restitution is in no way precluded by the fact that 
plaintiff has fully performed.’° 


Thus far there is a certain symmetry in the law relating to full 
performance. Plaintiff is limited to enforcement of the contract where 
that gives him the very thing he bargained for in return for his per- 
formance, that is, a sum of money. He is not so limited when this would 
give him only a money substitute for the promised performance, for 
example, the value of goods which defendant has promised to deliver 
in return for a price paid in advance. Upon non-delivery of the goods 


he may recover the price."’ If this were the pattern of decision then it 


® Oliver v. Campbell, 43 Cal. 2d 298, 273 P.2d 15 (1954); Russell v. John 
Clemens & Co., 196 Iowa 1121, 195 N.W. 1009 (1923) ; Lynch v. Stebbins, 127 Maine 
203, 142 Atl. 735 (1928) ; Bankston v. McKnight, 139 Miss. 116, 103 So. 807 (1925) ; 
Oliver L. Taetz, Inc. v. Graff, 363 Mo. 825, 253 S.W.2d 824 (1953); Smith v. 
Johannsen, 199 App. Div. 823, 192 N.Y. Supp. 478 (1922); Reams v. Wilson, 
147 N.C. 304, 60 S.E. 1124 (1908); Sinnock v. Zimmerman, 132 Ore. 137, 284 Pac. 
838 (1930). Because of the historical development of general assumpsit the com- 
mon counts can be used, but this is not restitution since recovery is of the amount 
owed by defendant. Farron v. Sherwood, 17 N.Y. 227 (1858); Pusey & Jones Co. 
v. Dodge, 3 Pa. (19 Dela.) 63, 49 Atl. 248 (1900). 


10Tn one of the early cases allowing use of a common count for defendant's 
breach plaintiff had paid the price of shares in Welsh copper mines which 
defendant agreed to deliver at a future date. After defendant breached by non- 
delivery the buyer was permitted to use a count for money had and received. 
However, the court followed the damage approach in fixing the amount of 
recovery. The value of the stock at the time when it should have been delivered 
was less than the price paid and judgment was limited to that value. Dutch v. 
Warren, 1 Strange 406, 93 Eng. Rep. 598 (1721), reported more fully by Mans- 
field in Moses v. Macferlan, 2 Burr. 1005, 1010, 97 Eng. Rep. 676, 680 (1760). 
A similar case in the same term permitted use of the money count with no sug- 
gestion of such a limit on recovery. Anonymous, 1 Strange 407, 93 Eng. Rep. 
600 (1721). Since then it has become settled that the money payment is recov- 
erable. Nash v. Towne, 72 U.S. (5 Wall.) 689 (1866); Keeler v. General Prod- 
ucts, Inc., 137 Conn. 247, 75 A.2d 486 (1950). 


11 This was the situation in Nash v. Towne, supra note 19. 
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is to be expected that one who has parted with goods or services on the 
faith of a promised exchange of goods or services would be given 
restitution of the value of what he parted with when the other party 
has failed to perform. In an effort to achieve symmetry the Restate- 
ment of Contracts, in section 350, states that plaintiff may obtain 
restitution of the value of his performance in such a case, but most of 
the decisions are to the contrary, though there is some support for the 
Restatement,'* especially in situations where there would be special diffi- 
culty in putting a money value on defendant’s promised performance."* 
The case law on full performance has been under attack by textwriters 
at least since the time of Keener. Both Keener’* and Woodward’® 
advocated the recognition of restitution even where the defendant’s obli- 
gation was to pay money, but their views seem to have had no influence 
on the cases. Williston’® and Corbin’? seem to confine their attack to 
the refusal of restitution where defendant’s obligation is not to pay 
money, but again it is difficult to find any evidence that this formidable 
weight of opinion has appreciably influenced decision. There will be 
more profit in turning to a discussion of part performance. 


The facts of Bush v. Canfield are not at all representative of the 
situations in which the problem arises. That was a money payment by 
the plaintiff and even after full performance he would be entitled to 
restitution. If the case is useful here it is only in providing a baseline 
by which to gauge more complicated and controversial transactions. 
Certainly on those facts it is difficult to see the justice of allowing the 
seller to retain $3,000 of the amount received from the buyer, on the 
plea that the buyer would have lost this amount if the seller had per- 
formed a contract which in fact he did not perform. The seller gave 
nothing in exchange for the $3,000 except a broken promise and the 
principle of unjust enrichment surely is applicable. If the buyer had 
made no payment and had been the party who repudiated the contract, 
the seller could have recovered $3,000 damages for loss of his bargain. 
It would be curious indeed for the seller to obtain the same advantage 
when he is the one guilty of breach. Of course there is a difference be- 
tween recovery of money and retention of money as against another’s 


12 Cases are collected in 57 Micu. L. Rev. 268 (1958); Corbin, CONTRACTS 
§ 1110 (1951); Witiiston, Contracts § 1471 (rev. ed. 1937). 

13 Brown v. St. Paul, M. & M. Ry., 36 Minn. 236, 31 N.W. 941 (1886). 
Plaintiff performed legal services for the railroad for which he was to receive 
an annual pass over defendant’s lines; on defendant’s failure to furnish the pass 
plaintiff was awarded the value of his services because it was thought to be 
“impossible to measure the value of the pass.” 

14 KEENER, Quasi-CONTRACTS 301 (1893). 

15 Woopwarp, Quasi-ConTRACTS § 262 (1913). 

16 WILLISTON, CONTRACTS §§ 1459, 1471 (rev. ed. 1937). 

17 Corsin, CONTRACTS § 1110 (1951). 
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claim: money which could not be recovered in a legal action may often 
be retained. This may occur in various situations but the only one 
relevant here is where a man has received money, or other value, to 
which he had no right but which is not recoverable by the one conferring 
the benefit for lack of any recognized ground for restitution.’* In 
Bush v. Canfield, however, there is such ground, that is, the conferring 
of a benefit on the defendant at his request and with the expectation of 
receiving a value in exchange—an expectation that the defendant has 
without excuse defaulted. 


The general problem arises most frequently in an action by a 
builder to recover the value of part performance after the other party 
has substantially breached a construction contract and the builder has 
left the job.’® Probably this is largely because of the duration of the 
arrangement and its relative complexity. It is not to be expected that a 
person will often breach or repudiate a contract which he knows is 
profitable to him. He sometimes does of course: after employing a man 
for a term at less than the going rate he discharges the employee because 
he no longer has need for the services or can no longer afford them; 
or a change in plans leads him to abandon construction of a building on 
his land after the builder has partly performed a losing contract. In 
these examples and many others that could be given, the way in which 
the law will view profit and loss is quite different from the way in which 
the defendant views the matter when he makes his decision. 

A feature of many of the building contract cases is that the final 
breaking point between the parties (when the builder leaves the job) is 
frequently reached only after a long history of disagreements, with each 
party insisting that the other is not living up to his part of the bargain. 
There are honest differences of opinion, the judicial problem of locating 
the essential breach is often extremely difficult, and when it is finally 
placed on the defendant no moral condemnation is attached to the 
finding. This suggests one reason why a defendant who has an advan- 
tageous contract sometimes repudiates it. It is not meant to suggest that 
the ethical quality of’ the breach has had much influence on decision; 





18 For special reasons of policy restitution may be denied sometimes even 
though there is a recognized general ground. Two important illustrations of this 
are (1) the refusal of restitution because of the illegality of a transaction in 
connection with which a benefit was received, and (2) the refusal of restitution 
of money paid by mistake under the doctrine of Price v. Neal, 3 Burr. 1354, 
97 Eng. Rep. 871 (1762). 

19 This aspect of building contracts is discussed in an excellent article by 
Patterson, Builder’s Measure of Recovery for Breach of Contract, 31 Cotum. L. 
REv. 1286 (1931). 

20In Connolly v. Sullivan, 173 Mass. 1, 53 N.E. 143 (1899), the owner 
abandoned construction of a building because he failed to get the required public 
approval of his building plans. 
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21 There are cases 


it may have, but if so, this is not easy to discern. 
granting restitution without limitation by the terms of the contract that 
are of the sort just described,” and there are cases limiting the plaintiff’s 
recovery by the contract terms where no moral justification for the 
breach appears.”* 


In Boomer v. Muir,* a contract was made between Boomer and 
Storrie by which Boomer was to construct a large dam with materials 
to be supplied by Storrie. Friction developed between the two parties 
almost as soon as Boomer started work and continued until he left the 
job eighteen months later when the dam was nearing completion. 
Boomer left because of Storrie’s failure to provide materials as rapidly 
as Boomer needed them and the court found that this was a breach 
which justified Boomer in putting an end to the contract and seeking 
restitution of the value of his part performance. By the terms of the 
contract Boomer was to receive monthly progress payments based on an 
agreed schedule of unit prices for work done the preceding month. 
Except for three months in which, by the terms of the contract, ten per 
cent of the progress payment was retained by Storrie because of Boomer’s 
failure to place a specified minimum amount of material in the dam, 
Boomer had received the progress payments in full. When he quit 
performance all but $20,000 of the full contract price had been paid, 
but Boomer was given a judgment for nearly $258,000 in his quasi- 


contract action.?5 


The great majority of decisions grant restitution unlimited by the 





21 The present view in New York is the same as that expressed in Boomer 
v. Muir (see note 24 infra) but an early New York case held plaintiff to the 
terms of the contract. Koon v. Greenman, 7 Wend. (N.Y.) 121 (1831). In the 
process of breaking away from this rule, emphasis was placed in a later case on 
the willfulness of defendant’s breach. Merrill v. Ithaca & O.R.R., 16 Wend. (N.Y.) 
586 (1837). 


22 United States v. Zara Construction Co., 146 F.2d 606 (2d Cir. 1944) ; 
Great Lakes Construction Co. v. Republic Creosoting Co., 139 F.2d 456 (8th Cir. 
1943); Boomer v. Muir, 24 P.2d 570 (Cal. App. 1933); Pelletier v. Masse, 49 
R.I. 408, 143 Atl. 609 (1928). 


23Bailey v. Furleigh, 121 Wash. 207, 208 Pac. 1091 (1922). 
2424 P.2d 570 (Cal. App. 1933). 


25 Doubtless Boomer’s costs were increased by Storrie’s failure to keep him 
adequately supplied with materials, but there was no evidence as to the amount 
of such damage. The importance of the case is that Boomer was allowed to 
recover the market value of his labor and materials without the necessity of 
proving damages, without regard to whether they were commensurate with the 
recovery allowed, and especially without regard for the fact that this apparently 
was a losing contract for Boomer from the start. 
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contract price,”° except as the price is evidence of value.”’ In addition to 
a wide range of construction contracts a sizable number of cases involve 
employment contracts. The problem rarely arises in connection with the 
sale of fungible goods at a unit price, but it was presented in a Missouri 





26 St. Paul-Mercury Indemnity Co. v. United States, 238 F.2d 917 (10th Cir. 
1957) (excavating) ; Southern Painting Co. of Tenn. v. United States, 222 F.2d 
431 (10th Cir. 1955) (plumbing and heating); United States v. Zara Contr. Co., 
146 F.2d 606 (2d Cir. 1944) (airport landing strips); Michael Del Balso v. 
Carozza, 136 F.2d 280 (D.C. Cir. 1943) (services); Schwasnick v. Blandin, 65 
F.2d 354 (2d Cir. 1933) (services); United States F. & G. Co. v. Robert Grace 
Contr. Co., 263 F.2d 283 (3d Cir. 1920) (road building); United States v. 
Brotherton, 106 F. Supp. 353 (S.D. N.Y. 1952) (metal work on building) ; Adams 
v. Burbank, 103 Cal. 646, 37 Pac. 640 (1894) (brickwork on building); Lessing 
v. Gibbons, 6 Cal. App. 2d 598, 45 P.2d 598 (1935) (services of lawyer) ; 
Liblin v. San Joaquin Agr. Corp., 60 Cal. App. 516, 213 Pac. 529 (1923) (con- 
struction of levee and reservoir); Valente v. Weinberg, 80 Conn. 134, 67 Atl. 
369 (1907) (construction of building); Heitz v. Sayers, 32 Del. 207, 121 Atl. 
225 (1923) (alteration of building) ; Bailey v. Marden, 193 Mass. 277, 79 N.E. 257 
(1906) (services) ; Posner v. Seder, 184 Mass. 331, 68 N.E. 335 (1903) (services) ; 
Brown v. Woodbury, 183 Mass. 279, 67 N.E. 327 (1903) (services); Connolly v. 
Sullivan, 173 Mass. 1, 53 N.E. 143 (1899) (construction of cellar); Fitzgerald 
v. Allen, 128 Mass. 232 (1880) (construction of conduit); Hemminger v. Western 
Assurance Co., 95 Mich. 355, 54 N.W. 949 (1893) (salvage of sunken boat) ; 
Mooney v. York Iron Co., 82 Mich. 263, 46 N.W. 376 (1890) (sinking mine 
shaft) ; McQueen v. Gamble, 33 Mich. 344 (1876) (services) ; Kearney v. Doyle, 
22 Mich. 294 (1871) (services). The Michigan situation is uncertain in view 
of a statement in Oakley v. Duluth Superior Dredging Co., 223 Mich. 478, 194 
N.W. 123 (1923), that recovery could not exceed the “contract price.” Plaintiff 
had undertaken to build a dike for 50¢ a linear foot and sought to recover on a 
common count for part performance after defendant breached. It is not alto- 
gether clear whether the court meant to limit him to the contract rate or to set 
the whole contract price as an upper limit. Among the earlier cases cited above the 
Kearney and Hemminger cases were quite explicit that “it would be unjust to 
confine [plaintiff] to the contract price.” Stark v. Magnuson, 212 Minn. 167, 2 
N.W.2d 814 (1942) (services); Johnston v. Star Bucket Pump. Co., 274 Mo. 414, 
202 S.W. 1143 (1918) (construction of building); Ehrlich v. Aetna Life Ins. Co., 
88 Mo. 249 (1885) (services of insurance agent) ; McCullough v. Baker, 47 Mo. 
401 (1871) (masonry work on building); Smith v. Keith & Perry Coal Co., 36 
Mo. App. 567 (1889) (sale of goods); Thompson v. Gaffey, 52 Neb. 317, 72 
N.W. 314 (1897) (plumbing contractor); Clark v. Manchester, 51 N.H. 594 
(1872) (services) ; Jn re Montgomery, 272 N.Y. 323, 6 N.E.2d 40 (1936) (services 
of lawyer); Matter of Tillman, 259 N.Y. 133, 181 N.E. 75 (1932) (services of 
lawyer); Wright v. Reusens, 133 N.Y. 298, 31 N.E. 215 (1892) (alteration of 
building) ; Smith v. Brocton Preserving Co., 251 App. Div. 102, 296 N.Y. Supp. 
281 (1937) (construction); O’Dwyer v. Smith, 38 Misc. 136, 77 N.Y. Supp. 88 
(1902) (construction) ; Philadelphia v. Tripple, 230 Pa. 480, 79 Atl. 703 (1911) 
(construction); Knapp v. Gaston Teyssier, 96 Pa. Super. 193 (1929) (services 
of architect) ; Pelletier v. Masse, 49 R.I. 408, 143 Atl. 609 (1928) (construction 
of building); Caldwell v. Meyers, 2 S.D. 506, 51 N.W. 210 (1892) (painter) ; 
Peist v. Richmond, 97 Vt. 97, 122 Atl. 420 (1923). In an earlier Vermont case 
there is some suggestion that restitution for part performance will not be allowed 
to exceed the contract price for full performance, Chamberlain v. Scott, 33 Vt. 
80 (1860), but no such limitation was mentioned in Peist v. Richmond. Disregard 
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case which gave restitution in excess of the contract rate."* The contract 
called for sale and delivery of 120 tons of merchantable hay at approxi- 
mately five dollars a ton. After the seller had delivered fifty-two tons 
and received partial payment therefor, the buyer rejected a shipment of 
several tons on the ground that the hay was not of merchantable quality. 
In the seller’s action on the common counts it was found that the hay 
was merchantable and the buyer’s rejection was a breach of contract 
which justified the seller in discontinuing performance under the con- 
tract and seeking restitution. The price of hay had gone up since the 
making of the contract and the seller was given judgment based on the 
market value of the fifty-two tons which the buyer had received, 
deducting of course the amount already paid. 

In contracts of employment the problem usually arises under a 
contract calling for a single payment for the services, as in the case of a 
lawyer who had agreed to settle an estate for $5,000 and was granted 
recovery of $13,000 when he was discharged after performing five- 
sixths of the work,”® or the architect who recovered $1,690 when he was 
discharged after part performance whereas his agreement to work for 
fifteen per cent of the construction costs would have meant a payment 
of only $490 for full performance.*® ‘Two cases have been found in 
which a person employed for a term at a fixed weekly or monthly wage 
was allowed to reopen the whole contract after wrongful discharge and 
recover the fair value of his work in excess of wages already received. 
In one case the work was seasonal and the court emphasized the fact that 
the services were performed during the season of high demand;*" in the 
other the hours of work varied slightly from week to week and the court 
put some emphasis on the fact that the weekly pay was an averaging out 
of the compensation.** 





of the contract price in the quasi contract action can also work to the disad- 
vantage of the plaintiff, as in Clark v. Mayor 4 N.Y. 338 (1850). The trial court 
had prorated the contract price but this was reversed because the amount was 
in excess of the market value of the labor and materials furnished by the plaintiff 
contractor. 

27 Spitalny v. Tanner Constr. Co., 75 Ariz. 192, 254 P.2d 440 (1953); Adams 
v. Burbank, 103 Cal. 646, 37 Pac. 640 (1894); Smith v. Brockton Preserving Co., 
251 App. Div. 102, 296 N.Y. Supp. 281 (1937) ; Elwood Oil & Gas Co. v. McCoy, 72 
Okla. 97, 179 Pac. 2 (1919). 

28 Smith v. Keith & Perry Coal Co., 36 Mo. App. 567 (1889). In Wellston 
Coal Co. v. Franklin Paper Co., 57 Ohio St. 182, 48 N.E. 888 (1897), plaintiff 
agreed to supply coal to defendant at $1.90 a ton and, after he had supplied coal 
during the fall and winter months when the market price exceeded the contract 
price, the defendant repudiated the contract. Recovery in quasi-contract was given 
for the difference between the market price and the contract price, which already 
had been paid. 

29 In re Montgomery, 272 N.Y. 323, 6 N.E.2d 40 (1936). 

30 Knapp v. Gaston Teyssier, 96 Pa. Super. 193 (1929). 

31 Clark v. Manchester, 51 N.H. 594 (1872). 

32 Posner v. Seder, 184 Mass. 331, 68 N.E. 335 (1903). 
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There is substantial dissent from the position exemplified by Boomer 
v. Muir, which usually takes the form of limiting plaintiff to a pro- 
portionate share of the contract price.** In construction contracts this 
generally means prorating the contract price by valuing the work done 
in relation to the whole work called for by the contract.** In contracts 





33 Noyes v. Pugin, 2 Wash. 653, 27 Pac. 548 (1891) (architect discharged 
after part performance was entitled to recover “such a proportion of the contract 
price as the work done bore to the whole work embraced by the terms of the 
agreement”). This was followed in Bailey v. Furleigh, 121 Wash. 207, 208 Pac. 
1091 (1922), involving a contract to clear land. Accord, Folliott v. Hunt, 21 IIl. 
654 (1859) (also a contract for services). 

34 Keeler v. Clifford, 165 Ill. 544, 46 N.E. 248 (1897) (road construction) ; 
Chicago v. Sexton, 115 Ill. 230, 2 N.E. 263 (1885) (iron work on a building) ; 
Dobbins v. Higgins, 78 Ill. 440 (1875); Rice v. Partello, 88 Ill. App. 52 (1899) ; 
Chicago Training School v. Davis, 64 Ill. App. 503 (1896); Clark v. Scanlon, 33 
Ill. App. 48 (1888). The course of decision had been uniform in Illinois until 
broken by Baker v. Stover, 213 Ill. App. 571 (1919), which held that a builder 
who had been wrongfully discharged after partial construction of a house could 
recover in quantum meruit without regard to the contract price. Cleveland C.C. 
& St. L. R.R. v. Moore, 170 Ind. 328, 82 N.E. 52 (1907); Mug v. Ostendorf, 49 
Ind. App. 71, 96 N.E. 780 (1911) (services). The position in Indiana is not wholly 
clear in view of French v. Cunningham, 149 Ind. 632, 49 N.E. 797 (1898), a suit 
by a discharged lawyer for the value of his services, in which the court said that 
recovery could not exceed the contract price and then upheld a judgment based 
on reasonable value with no further consideration of this limitation. It is not alto- 
gether clear whether the court meant to limit recovery to a pro rata share of the 
price or whether it was thinking of the whole price as a limit on recovery for part 
performance. Western v. Sharp, 53 Ky. (14 B. Mon.) 144 (1853) (construction 
of house); Kehoe v. Rutherford, 56 N.J.L. 23, 27 Atl. 912 (1893). Doolittle v. 
McCullough, 12 Ohio St. 360 (1861), is a leading case limiting plaintiff to the 
terms of the contract, there to a rate of eleven cents a cubic yard for material 
placed during the construction of a railway roadbed. The present authority of this 
case in Ohio is problematical. In Wellston Coal Co. v. Franklin Paper Co., supra 
note 28, the court in giving restitution in excess of the contract rate emphasized 
that there were seasonal variations in the price of coal and that defendant had 
repudiated when the “dull season” was reached. It seemed to suggest that resti- 
tution could exceed the contract price or rate except when the unperformed part 
of the contract would have been at a loss to the plaintiff measured by reference 
to the contract price or rate. This was pursued in Cleveland Co. v. Standard 
Amusement Co., 103 Ohio St. 382, 133 N.E. 615 (1921), where the court allowed 
recovery for newspaper advertising at the usual rate which was nearly double 
the rate agreed upon in a contract by the defendant to advertise in plaintiff's paper 
for a year, defendant having repudiated the agreement after about six months. 
The court said that it was competent for defendant to show that “the plaintiff 
would necessarily have lost more by performing the contract at the agreed price 
than by not performing.” Presumably it referred to a showing that plaintiff's 
costs would have exceeded revenue for the balance of the contract term. It does 
not state what the consequences of such proof would be—it is difficult to see why 
it should result in holding plaintiff to the contract price. In Allen, Heaton & 
McDonald, Inc. v. Castle Farm Amusement Co., 151 Ohio St. 522, 86 N.E.2d 782 
(1949), the court stated without qualification that “plaintiff may elect to rescind 
the contract and sue for the value of the performance rendered.” Ohio seems to 
be headed toward a repudiation of the Doolittle case. 
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specifying a rate of payment for units of performance, as for a month’s 
work or for a ton of coal, it means limiting plaintiff’s recovery to this 
contract rate.*® At least one court has suggested that for part per- 
formance there may not be recovery in excess of the whole contract 
price,** whereas exactly this result has been reached in several cases 
following the prevailing view.** 

A reason frequently advanced for the position taken in Boomer v. 
Muir is that the “defendant cannot refuse to abide by the contract and 
at the same time claim its protection when the other party is not in 
default.”** This has obvious appeal but, since it is broad enough to 
cover the Armstrong Rubber case as well as the cases of full per- 
formance, it seems necessary to take a closer look, A closely related 
reason sometimes given stems from the concept of “rescission.” Thus, 
the California court in Boomer v. Muir suggested that its decision fol- 
lowed from the fact that plaintiff had rescinded the contract for de- 
fendant’s breach: “A rescinded contract ceases to exist for all purposes. 
How then can it be looked to for one purpose, the purpose of fixing the 
amount of recovery?” 

The word rescission has been a source of many difficulties in the 
law of restitution. Some of them, though by no means all, seem to stem 
from the notion that a business transaction entered into by the parties 
has a physical reality that must be destroyed in order for the plaintiff to 
obtain restitution, and that plaintiff works this destruction by rescinding. 
The contract “ceases to exist.” This of course is merely one of the 
many instances in which confusion is created by the analysis of a legal 
problem through the use of words descriptive of physical reality. So long 
as we can keep in mind that the words are only metaphorical perhaps no 
harm occurs, but this is very hard to do. The rescinded contract in 
Boomer v. Muir did not cease to exist for legal purposes, It was an 
event that formed part of the builder’s case for restitution. He would 
not recover the value of a benefit conferred on the defendant merely 
by showing the benefit. He must also establish that the retention of the 
benefit was unjust and there he based his case on the fact that the 
benefit was given in the performance of a contract with the defendant. 

A number of problems may arise when the defendant breaches his 


35In Farnum vy. Kennebec Water Dist., 170 F.2d 173 (ist Cir. 1909), the 
court seems to have held that a contractor could not recover in excess of the 
agreed progress payments, a result not usually reached without a finding of 
“divisibility.” 

36 Wuchter v. Fitzgerald, 83 Ore. 672, 163 Pac. 819 (1917); see also, Cham- 
berlain v. Scott, 31 Vt. 80 (1860). 

37 Supra notes 29 and 30; see also, Boomer v. Muir, 24 P.2d 570 (Cal. App. 
1933); Smith v. Brockton Preserving Co., 251 App. Div. 102, 296 N.Y. Supp. 281 
(1937). 

38 WILLIsTON, CoNnTRACTS § 1485 (rev. ed. 1937); KEENER, Quasi-CoNTRACTS 
299 (1893); Philadelphia v. Tripple, 230 Pa. 480, 487-88, 79 Atl. 703, 705-06 (1911). 
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contract after part performance by plaintiff. One is whether the breach 
is important enough in the circumstances to excuse further performance 
by plaintiff; another is whether the plaintiff, in addition, is entitled to 
restitution for benefits conferred, in specie or in value; and if restitution 
is to be in value the question may arise as to whether the terms of the 
contract set a limit on that value. The restitution problems can be 
worked out without even using the word rescission, nor does the word 
contribute anything useful to their solution. It will be better in this 
instance to hold the word to its minimum meaning: the parties have 
entered into a bargain transaction involving an exchange of values; be- 
cause of defendant’s breach it may be decided that plaintiff is entitled 
to a restitution of the values received by the defendant; if he obtains 
such restitution justice requires that he make restitution of the values he 
received; the ultimate result is a re-exchange of the values originally 
exchanged (often in the form of their money equivalents), and this 
may properly be called rescission. 

Rejection of the rescission explanation does not mean that the 
solution of the problem is to be reached without regard to legal theory. 
On the contrary, the strength of plaintiff's case lies in a sense in the 
theory of his action. The theory is unjust enrichment and the central 
facts are (a) the benefit, (b) conferred at defendant’s request in the 
performance of a contract with him, and (c) defendant’s breach. It 
seems quite acceptable to describe the action, as Corbin*® and other 
writers have done, as a remedy for breach of contract, so long as we 
do not jump from this to the conclusion that relief is to be measured as 
nearly as possible by the terms of the contract, as it is in the damage 
action or the suit for specific performance.*® When it is realized that a 
plaintiff who has conferred benefits pursuant to agreement may be able 
to obtain restitution without defendant’s breach, as where defendant’s 
promise is unenforceable under the statute of frauds, or even when the 
plaintiff himself has breached the contract, it should become apparent 
that Corbin’s description of the action is not the only way to look at it.*’ 
On the whole we may come closer to a satisfactory solution of the 
problem by regarding the action simply as one for restitution for unjust 
enrichment, with the defendant’s breach important because of its bearing 
on the justice of the plaintiff’s claim to recover the market value of the 
benefit. In restitution as a whole, market value is the usual measure of 
benefit where value restitution is given. This being true, it seems proper 
to ask for reasons justifying a departure from the usual measure of 








39 CorBiIn, ConTRACTS §§ 1102, 1104 (1951). 

49 It should be understood that Corbin does not jump to this conclusion. He 
concludes rather that plaintiff's recovery should not be limited by the contract price. 
Id. at § 1113. An example of the confusion is Doolittle v. McCullough, 12 Ohio 
St. 360, 368 (1861). 

41 See note 2 supra. 
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benefit, when it is sought to limit plaintiff’s recovery by the price term 
of a contract that defendant has breached. 

In Kehoe v. Rutherford plaintiff agreed to grade a street for a 
distance of 4,220 lineal feet at a price of sixty-five cents a foot, or a 
total price of $2,743. After he had done about three-fifths of the 
work he was directed by the defendant to stop, whereupon he sued in 
quantum meruit. The “fair cost” of the work he had done was $3,153 
and of that remaining to be done $1,891. He had been paid $1,850, 
which meant that it would have cost him $1,891 to complete the con- 
tract and earn the balance of $893 that would have been due on such 
completion. The court held that he was entitled to recover only a 
proportionate part of the contract price and therefore denied relief 
since he had already received more than this.* 

Among the arguments advanced for decisions like this there is one 
on which little time need be spent; that is, the argument that since the 
work was done pursuant to a contract “‘the law has respect to the actual 
contract, and will not presume or imply a different one; the object of 
courts being to enforce, not to make or change the contracts of parties.”’** 
This is an old error that keeps cropping up in quasi-contract, though with 
less frequency as the theory of the action comes to be better understood. 
Nonetheless, there is still the possibility that decision on important sub- 
stantive questions will be influenced or controlled by the words first 
used in pleadings some three centuries ago which were not meant to state 
the facts of a case but only to bring the case within the formal structure 
of the writ of assumpsit. 


Most of the cases limiting plaintiff by the terms of the contract are 
relatively old, as age is measured in this branch of the law, and some of 
them fail to discriminate between breach by defendant and by plaintiff, 
citing cases of the latter sort as authority for their conclusion.** Some 
courts see no difference between part performance and full performance 
by plaintiff, and, since it is everywhere agreed that plaintiff cannot obtain 
restitution after he has fully performed and the defendant’s obligation 
is to pay money, they conclude that his recovery for part performance 





4256 N.J.L. 23, 27 Atl 912 (1893). A dictum in Stephen v. Camden & 
Philadelphia Soap Co., 75 N.J.L. 648, 68 Atl. 69 (1907), stated explicitly that the 
contract “could not be interposed by defendant so as to prevent a recovery for 
the reasonable worth of [plaintiff’s] services,” but this was later repudiated by 
the New Jersey court and the rule of Kehoe v. Rutherford was applied in Kitchell 
v. Crossley, 90 N.J.L. 574, 101 Atl. 179 (1917). 

43 Doolittle v. McCullough, 12 Ohio St. 360, 366 (1861). Accord, Noyes v. 
Pugin, 2 Wash. 653, 658 (1891). 

44 Keeler v. Clifford, 165 Ill. 544, 548, 46 N.E. 248, 249 (1897); Johnston v. 
Star Bucket Pump Co., 274 Mo. 414, 478, 202 S.W. 1143, 1165 (1918), where the dis- 
senting judge said: “as I maintain, the law is the same as to recovery of damages 
for breach of a building contract, through the medium of an action of quantum 
meruit, regardless of whether the owner or contrector committed the breach.” 
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also is regulated by the contract price.** If there is any justification for 
the refusal of restitution after full performance it lies in the fact that 
plaintiff has agreed to accept a certain sum for the very work on which 
he bases his action. But he has mot agreed to accept a proportionate part 
of the price or a unit rate for the part performance, and it is undiscrimi- 
nating to lump the two situations together. 


The principal reason given for the decision in Kehoe v. Rutherford 
was that plaintiff “is to lose nothing, but, on the other hand, he is to 
gain nothing, by the breach of the contract, except as the abrogation of 
a losing bargain may save him from additional loss.” Clearly the re- 
pudiation of the contract by the defendant was a stroke of good fortune 
for plaintiff, since otherwise he would have had to spend $998 more 
than the unpaid balance to which he would have become entitled on 
completion of the contract. In a sense this was a gain through de- 
fendant’s breach, but only in the sense that he averted a potential loss, 
one that would have become actual on full performance. With respect 
to the work already done it seems to me that restitution free of the 
contract price also permits plaintiff to avoid only a potential loss. 

A danger lurking in the analysis of the problem is that it is difficult 


to escape circular reasoning, whichever result one tries to support. 
According to the view expressed in Kehoe v. Rutherford, if plaintiff 
were to recover free of the contract price he would gain by the de- 
fendant’s breach. This gain was derived from the fact that he had spent 
$3,153 for approximately three-fifths of the work, an expenditure of 
$1,507 more than a proportionate part of the contract price. The as- 
sertion of a gain rests therefore on the assumption that plaintiff is en- 
titled to only three-fifths of the contract price, but that is the question 
up for decision. On the other side, the assertion that this $1,507 is only 
a potential loss also can be said to beg the question. There seems to be 
no profit in further exploration along these lines unless we can break 
out of the circle. 


The $1,507 represents the prorated part of the gain defendant 
would have realized, by: market standards, had the contract been fully 
performed, A basic presupposition in the law of contract gives him the 
right to the benefit of his bargain even though it may prove to be a hard 
bargain from the other party’s point of view. The bargain is one entire 
contract however, and there is nothing in its terms which entitles one 
party to gains on an accrual basis. It cannot therefore be said that re- 
covery free of the contract price will deprive defendant of a gain (with 
commensurate “gain” to plaintiff) to which he is entitled by the terms 
of the contract. Insofar as the matter can be worked out by reference 
to the terms of the bargain, they seem to favor the plaintiff’s position. 

In cases where the problem of Kehoe v. Rutherford arises there is 


45 Kehoe v. Rutherford, supra note 42; Noyes v. Pugin, 2 Wash. 653 (1891). 
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apt to be an element of hardship in holding plaintiff to the contract, 
which would have been felt even though defendant had not breached. 
Plaintiff’s costs on the whole contract in that case would have been 
nearly eighty per cent more than the contract price for reasons that are 
unexplained there and frequently are left unexplained in the decisions. 
It could have been due to original miscalculation, inexperience, or bad 
judgment; to pressures of one sort or another, perhaps economic, which 
drove him into the agreement (he might, e.g., lose less under the contract 
than by letting crew and equipment stand idle); or to unforeseen diffi- 
culties in performance or unforeseen changes occurring after the con- 
tract was signed.*® In some situations there would be a judicial inclination 
to search for means of relief, through mistake, duress or on some other 
ground. In the cases under consideration I get the impression from 
reading them as a whole that the triers of the fact, whether judge or 
jury, sometimes use their extensive power of decision on where the major 
fault lies as a means of giving such relief. The technique can be fully 
exploited, of course, only if the contract price is not a limit on recovery 
when the finding is in plaintiff’s favor. 


One -of the best statements in support of the result in Kehoe v. 
Rutherford appears in an early Kentucky case in which a carpenter was 
suing for the value of his part performance in building a house, after 
full performance had been prevented by the defendant.*’ If the suit 
was brought “upon the special agreement,” the court said, recovery 
“must of course be limited by its terms” (a general acceptance of 
Judge Hand’s position in the Armstrong Rubber case); and it was 
thought that the carpenter should “not have the option, by a mere vari- 
ation in the form of his action, or in the statement of his claim, to deter- 
mine whether he shall be entitled to recover more for the same work 
done under the same contract, and established by the same evidence.” 


There is obvious merit to the suggestion that the amount of recovery 
should not depend any more than necessary on the form or theory of 
action chosen, but this could just as well lead to the conclusion that 
plaintiff should recover the value of the benefit even though he sues for 





46 A good example of unforeseen difficulties existing at the time the contract 
was made is United States v. Zara Contr. Co., 146 F.2d 606 (2d Cir. 1944). As 
to changes occurring after the contract is made, it is not helpful to try to gener- 
alize very broadly but certainly there are situations in which they work against 
relief from the terms of the contract. For example, where a purchaser of land 
under an executory contract seeks to rescind and obtain restitution of part pay- 
ments on the price because of defects in vendor’s title, the fact that there has 
been a general depreciation in land values has sometimes infiuenced courts to deny 
the relief sought in the belief that the purchaser should not too easily “escape 
the terms of what now appears to have been a bad bargain.” Bonninghausen v. 
Hall, 267 Mich. 347, 255 N.W. 205 (1934). 


47 Western v. Sharp, 53 Ky. (14 B. Mon.) 144 (1853). 
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“damages.”** The Kentucky court assumed a certain primacy in the 
action for damages, whereas, as Fuller has pointed out, the restitution 
interest presents a stronger case for protection than the reliance and 
expectation interests on which attention is focused in the damage action.*° 
A similar problem of relative values arises in connection with restitution 
of benefits obtained through tort, where gains may in general be re- 
covered even though they exceed loss to the injured party. One of the 
strongest cases for relief is presented when the wrongdoer has profited 
by his wrong at the expense of the injured party, and short work will 
usually be made of the argument that the injured party should not by 
“varying the statement of his claim” recover more than his loss caused 
by the tort. 

The most interesting argument advanced by the Kentucky court 
rests on the circumstance that locating the essential breach after a break- 
down in the performance of a contract is often a difficult question of 
fact and perhaps law. Similarly, the same uncertainties may face each 
party in deciding whether he is entitled to discontinue performance or 
otherwise put an end to the contract. “Considering the uncertainty of 
the questions which may often arise with respect to performance by one 
or the other,” the court said, “it might be unjust as well as impolitic to 
increase the motives which the undertaker might have for abandoning a 
job for which he was to receive a compensation below the ordinary rate.” 
There are instances in which uncertainty is a factor that should enter 
into the formulation of legal doctrine. It should here if the plaintiff is 
found to be in default, for it weighs heavily in favor of granting him a 
restitutionary remedy despite his default. In fixing the measure of re- 
covery, however, it is difficult to see how any significant weight can be 
given to this element, whichever party is in default (though I would not 
suggest that it should always be ruled out completely). It is true that, 
under the view allowing restitution without regard to the contract price, 
sharp differences of result may turn on the resolution of the uncertainty. 
But the argument cuts both ways. There are strong claims in favor of 
(a) allowing restitution of benefits conferred on another at his request 
and (b) of holding parties to their contracts; which claim is paramount 
should depend on a finding as to which party bears the major fault for 











48In Bush v. Canfield, supra note 3, the court ignored the form of action in 
allowing recovery of the payment made by a buyer on goods never delivered. 
The action was not in indebitatus assumpsit but, as Judge Hosmer in dissenting 
observed, “on an express contract to recover damages for its breach.” He ob- 
jected to the allowance of restitution of the full amount paid in such an action, 
though he recognized that this would have been proper had plaintiff rescinded 
and sued for money had and received. The majority of the court concluded that 
plaintiff was entitled to recover his full $5,000 payment regardless of the theory 
of his action. 

49 Fuller and Perdue, Reliance Interest in Contract Damages, 46 Yate L.j. 
52, 56 (1936). 
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the situation that has arisen, Were the case reversed, with plaintiff having 
the advantage of a profitable contract, his measure of recovery for part 
performance would depend on the same fact question. If the defendant 
were found to be in default the plaintiff could recover his expected profit, 
but if the fault iay with the plaintiff, even if restitution were available 
to him, and it might not be, the defendant would be entitled to limit 
recovery to the value of the benefit he received. 


DIvIsIBILITY 


As mentioned earlier, if plaintiff has fully performed a contract he 
is universally limited to recovery of the contract price where it is payable 
in money. In actions based on part performance this may give rise to the 
question whether the part performance is of some divisible or separable 
portion of the contract which should be treated as subject to the rule 
governing full performance. Construction contracts normally call for 
periodic payments of the price measured by the amount of work done 
during the period. Almost without exception such contracts are treated 
as entire, so that the availability of restitution and the measure of benefit 
are determined by the rules applicable to part performance. This is true 
even though the whole contract price is based on a price for each unit of 
work done and the units are capable of precise measurement, ¢.g., so 
much for each running foot of street graded or each yard of earth 
excavated.” It is evident enough that this recognizes the realities of the 
business arrangement—it is not likely that the contractor in Kehoe v. 
Rutherford would have arranged his working schedules and marshaled 
his labor force and equipment at the site to grade one hundred feet of 
street at the unit price agreed on for more than four thousand feet. 

The chief potential source of difficulty on this problem is section 
351 of the Restatement of Contracts, which, without using the word 
“divisible,” says in effect that the rules applicable to full performance 
will govern part performance if for that performance “a definite part 
of the consideration was apportioned in the contract as its equivalent in 
exchange.” There is room for wide difference in the application of this 
statement since application rests on an interpretation of the contract as 
well as of the statement itself. In Boomer v. Muir,*' the contract for 
construction of a dam provided for monthly payments based on the 
amount of work done the preceding month according to an agreed 
schedule of unit prices. The court thought that these monthly payments 
came within the meaning of section 351 but then refused to follow it. 


50 An example is Adams v. Burbank, 103 Cal. 646, 37 Pac. 640 (1894), where 
plaintiff contracted for the brick work on a building at $9.75 “per thousand, as 
per wall measure of twenty-one bricks to the foot.” The contract was held entire 
and the price was not controlling on the measure of recovery. Similarly, in Bailey 
v. Marden, 193 Mass. 277, 79 N.E. 257 (1906), where the contract was to haul 
wood at $1.00 a cord. 

51 Supra note 24. 
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Very likely the court misconstrued the section (or at least construed it 
differently than the Restaters intended),°* but the point at the moment 
is the very real difficulty involved in applying the provision. Take a 
case that comes about as close as we can get to any useful concept of 
divisibility: the agreement by a painter to paint ten houses “for $70 
each—$700.”°* When the owner repudiated after four houses had been 
painted the painter sought to recover the reasonable value of his work, 
but the court limited him to the contract rate for each house. In trying 
to determine whether the contract apportioned seventy dollars as the 
“equivalent in exchange” for the painting of one house, the contract 
should be construed as a whole, and when this is done it would seem 
that the agreed equivalence was reached only in reference to full per- 
formance. Common experience supports the strength of the painter’s 
offer to prove “that it was worth more to paint each of the four houses, 
than it would have been if the whole ten had been furnished.” 


Since the reasoning is by analogy from the rules governing full 
performance, divisibility should be found for the purpose at hand only 
if it is decided that the contract should be treated as the equivalent of a 
series of separate contracts. It will be a rare situation in which this is a 
proper construction. It would not be acceptable, I should think, to give 
this construction to an employment contract for a year at a monthly 
salary of $500. This does not mean that if the employee has been paid 
for ten months’ work and then wrongfully discharged he should neces- 
sarily be able to recover the value of his services free of the contract 
price. The determination of such a question should not turn on an 
attempt to bring into operation the full performance rules through 
manipulation of a divisibility concept. Instead it should be resolved by 
considering the importance of the breach in the context in which it occurs. 


When a question arises in the law of contract as to whether de- 
fendant’s breach is “substantial” or “essential” so as to permanently ex- 
cuse plaintiff from further performance and allow recovery of damages 
on this basis, there is no mathematical formula by which to measure the 
question of substantiality. The nature and extent of the breach must be 
judged in the whole context in an attempt to achieve substantial justice. 
The approach should be the same when plaintiff seeks restitution for 
defendant’s breach. A breach which is significant enough to warrant 
plaintiff’s putting an end to the contract is not necessarily enough to open 
up restitutionary remedies. In the one-year employment case, a refusal 
to pay the $500 salary due for the eleventh month would be reason 
enough for the employee to leave the job but it does not follow that it 





52 This is indicated by Illustration 4 to section 351. 

53 Dibol & Plank v. Minot, 9 Iowa 403 (1859). Another case in which the 
contract price in a building contract was held decisive on a theory of divisibility 
is Rodemer v. Gonder, Hazelhurst & Co., 9 Gill (Md.) 288 (1850). 
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should suffice to make restitution available for the value of the eleven 
months of service, particularly if the employee has been paid the agreed 
monthly salary for ten months. There is no proper escape from the 
question: In the whole circumstances do considerations of fairness and 
convenience favor the allowance of recovery to the extent of the benefit 
received by defendant even though its value exceeds the contract price 
or rate? An answer to the question should take into account, inter alia, 
the nature and extent of the breach, the extent to which plaintiff has 
performed the contract, and the likelihood that parties in such a situation 
would regard payments made as a final settlement for that part of the 
performance, Without resort to any fixed idea of divisibility, the fact of 
payment or payments for part performance, perhaps extending over a 
long period, works against restitution. To use a more extreme example 
of the employment contract: Suppose it had been a ten-year contract, 
the employee had been paid his $500 a month salary for nine years and 
ten months and was then wrongfully discharged; is this a sufficient 
breach to lead to the conclusion that the employee can recover the value 
of his work for the entire 118 months of service, unlimited by the 
contract price? The policies favoring security and finality of trans- 
actions should be given their appropriate weight and doubtless would 
lead to the conclusion that the employee is remitted to his action on the 
contract.™ 

Similarly, this is a problem that should be faced in a case like 
Boomer v. Muir where there was no serious issue of divisibility. Plaintiff 
spent eighteen months in constructing a large dam and quit the job 
when it was nearing completion because of defendant’s failure to furnish 
materials as they were needed. It was held that defendant’s breach not 
only justified plaintiff in putting an end to the contract but also opened 
up recovery in quasi-contract for the value of plaintiff’s entire per- 
formance free of the contract price. The court seemed to take it for 
granted that the second conclusion followed from the first, but the 
thesis here is that it does not. The plaintiff was clearly entitled to quit 
the job and recover as damages his increased costs due to defendant’s 
breach,” but the availability of restitution was a much more serious 
matter and should have been judged by reference to whatever con- 
siderations of fairness could be brought to bear on the problem. 





54 In Forbes v. Appleyard, 181 Mass. 354, 359, 63 N.E. 894, 895 (1902), Holmes 
expressed the opinion that in spite of “the entirety of the contract at the outset” 
there might be instances in which “performance and payment were so far set 
against each other as equivalent that the past could not be disturbed.” Keener 
surely carried a similar idea too far when he approved the decision in Doolittle 
v. McCullough, supra note 34, on the ground that the builder had been paid at the 
unit rate fixed in a construction contract. KEENER, QUASI-CONTRACTS 312-13 (1893). 

55 Rather, it seems clear to me that he should be able to recover the in- 
creased costs as damages. Whether he could depends on the acceptance of and 
scope given to Judge Hand’s decision in the Armstrong Rubber case, supra note 6. 
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THE RELIANCE INTEREST AND THE MEANING OF BENEFIT 


If the position taken in the Armstrong Rubber case™ is accepted, 
the meaning of benefit for purposes of restitution will sometimes become 
a central problem. That is, where there is an expenditure in reliance 
which is not treated as a benefit to the defendant, recovery for the 
expenditure can be reduced or wiped out by a showing that plaintiff 
would have lost on the contract; but this will not be true if the expendi- 
ture produces a benefit to defendant for which restitution will be given. 
Clearly the expenditure in Armstrong Rubber was of no benefit to the 
seller of the machinery, since it had nothing to do with the buyer’s per- 
formance of the contract but pertained to his use of the machinery after 
the contract was completed. An expenditure in part performance, how- 
ever, is generally regarded in modern cases as a benefit for purposes of 
the restitutionary remedies, Though it cannot be said that the attitude is 
uniform, the tendency of the cases is to place no emphasis on whether 
the defendant is better off, in an economic sense, by virtue of plaintiff’s 
part performance. An architect who has prepared plans for a structure, 
under a contract which measures compensation according to the cost of 
the structure, can recover in quasi-contract the reasonable value of his 
services after defendant has repudiated, even though the plans are of no 
use to the defendant®’ or even though they have not reached the stage 
that there is anything useful on paper to turn over to defendant. It is 
enough that plaintiff has rendered a performance called for in the terms 
of the bargain. 

At times the plaintiff’s expenditures in reliance will be connected 
with performance but not regarded as a part of the performance called 
for by the contract. The distinction is often a difficult one to make, but 
if the expenditures are only preparatory to performance they are usually 
excluded from the idea of benefit. Under an agreement to build a special 
piece of machinery for defendant, plaintiff had made some of the parts 
when defendant repudiated the deal. The court held that quasi-contract 
would not lie, construing the contract as one for the sale of the machinery 
after it was built so that the work done by plaintiff was “upon his own 
materials . . . for the purpose of effecting the sale.”** If the contract 
were regarded as one to build a machine for defendant (as it should 
have been), it would be proper to allow recovery in quasi-contract for 
the value of the labor and materials. In many instances, of course, it 
will make little difference whether quasi-contract is available since plain- 
tiff can obtain compensation for his expenditures in a damage action. 





56 Supra note 6. 

57 Sterling v. Mitchell, 54 A.2d 353 (D.C. Munic. Ct. 1947); Parrish v. 
Tahtaras, 7 Utah 2d 87, 318 P.2d 642 (1957). 

58 Polak v. Cramer, 116 Conn. 688, 166 Atl. 396 (1933); see also, Planche 
v. Colburn, 8 Bing. 14, 131 Eng. Rep. 305 (1831). 

59 Hosmer v. Wilson, 7 Mich. 294 (1859). 








1959] CONTRACT PRICE 283 


Suppose, however, that the contract price for the machine was $10,000, 
that plaintiff had spent $4,000 before defendant repudiated, and would 
have had to spend another $8,000 in order to complete the machine. 
If plaintiff’s expenditures were in part performance of the contract he 
will be able by most authority to recover $4,000 (assuming for con- 
venience of discussion that the value of the part performance is equated 
to costs), but if he is limited to the damage remedy Judge Hand 
apparently would allow recovery of only $2,000. 

It should be observed that this limitation on recovery for reliance 
losses goes further than Kehoe v. Rutherford. If restitution were avail- 
able, the formula of that case would produce a judgment for one-third 
of the contract price. The value of plaintiff’s labor and materials 
would be reduced by in effect allowing the defendant one-third of his 
expected profit on the whole bargain. In an action based on reliance 
losses, however, the plaintiff’s recovery is reduced, according to Judge 
Hand, by the entire expected profit to the contract-breaker. ‘Thus the 
meaning of benefit remains critical in the case of a losing contract 
whichever measure of recovery is adopted in the restitution action. 

This is not the place to explore the merits of the rule announced 
by Judge Hand as it pertains to reliance losses.®' The restitution problem 
in any event is vitally different. The question in the Armstrong Rubber 
case was simply which party should bear a loss. If recovery was reduced 
because of plaintiff’s potential loss on the contract this left a portion of 
the actual loss on the plaintiff and correspondingly reduced the amount 
of the loss to be borne by the defendant. But in any case where the 
contract-breaker has obtained. a benefit, any lessening of recovery because 
plaintiff had a losing contract simply gives to one who breaches his con- 
tract a part of the expected profit thereon. The situation in Bush v. 
Canfield still serves to point up this central fact. 








69 The discussion ignores the scrap value of the parts, or any other value 
they might have, which should in any event be charged against the plaintiff. 

61 There is not much satisfactory case law on the subject, but what there is 
casts serious doubt on Judge Hand’s conclusion, at least as applied to a case in 
which the expenditures in reliance are also in part performance. Recovery of 
reasonable expenditures as damages, even though plaintiff stood to lose on the 
whole contract, is sanctioned by a fair reading of United States v. Behan, 110 
U.S. 338 (1884), and Knotts v. Clark Constr. Co., 249 Fed. 181 (7th Cir. 1918), 
cert. den. 246 U.S. 666 (1918). It is of course difficult to separate these cases 
sharply from those in which plaintiff seeks restitution. The difficulty is exemplified 
by Philadelphia v. Tripple, 230 Pa. 480, 79 Atl. 703 (1911), where the court 
allowed recovery of plaintiff’s expenditures under a losing contract. The opinion 
of the referee, George Wharton Pepper, never quite explains the theory of decision. 
In theory, at least, the plaintiff’s expenditures would be a reliance loss whereas 
in a restitution action they would be only evidence of the value of the benefit. 
A few cases on the point are collected in Annot., 17 A.L.R.2d 1300, 1334 (1951). 
A good discussion appears in Fuller and Perdue, The Reliance Interest in Con- 
tract Damages, 46 Yate L.J. 52, 75-80 (1936), but there is need for a fuller ex- 
ploration of the problem. 








PUNITIVE DAMAGES FOR BREACH OF CONTRACT 
LaurENCE P. SimPpson* 


The common law rule, adhered to in the great majority of states, 
is that punitive damages may not be assessed in an action for breach of 
contract, no matter what the circumstances of malice, abuse, wantonness 
or oppression that attend the breach.’ Basically the reason is an un- 
willingness to extend the doctrine of punitive damages to the commercial 
field thus introducing uncertainty and confusion into business trans- 
actions, and also the feeling that substituted performance in terms of 
compensatory damages is an adequate remedy for the aggrieved party 
to a contract. To turn a jury loose with power to give to the plaintiff, 
not only the sum in dollars equal to the value to the plaintiff of de- 
fendant’s promised performance, but in addition thereto an amount 
twenty or fifty times that sum as punitive damages, seems to most courts 
an unequal weighting of the scales between the contending parties not 
justified by any factor of punishment or deterrent. 


In a small but growing minority of states, punitive damages are 
allowed in breach of contract cases where the breach is accompanied by 
a fraudulent act or some other intentional wrong, insult, abuse or gross 
negligence amounting to an independent tort, aggravated by malice, 
wantonness, or oppression. The minority rule had its beginning in an 
early South Carolina case decided in 1904.2 There defendant had 
loaned money and taken as security a deed absolute intended as a mort- 
gage, giving his promise in writing to reconvey the land to plaintiff upon 
payment of the loan. In breach of this contract, defendant conveyed 
the land to a third party bona fide purchaser before the loan was due. 
Plaintiff sued for breach claiming $2,000 damages, presumably $215 
actual damages and $1,785 punitive damages. The demurrer to the 
complaint was overruled and the supreme court affirmed, stating the 
rule in South Carolina which has ever since obtained, that “when breach 
of a contract is accompanied by a fraudulent act . . . the defendant may 
be made to respond in ‘punitive as well as compensatory damages.”* The 
court reasoned that the fraudulent act of conveying away plaintiff’s land 
amounted to an independent tort for which defendant could be held for 
exemplary damages in a tort action because of the malicious and fraudu- 
lent nature of the act, and to deny the same recovery merely because 
the suit was in contract would be to give undue effect to the common 
law forms of action abolished by the South Carolina code of 1870. 





* Professor of Law, New York University. 

1 See cases collected in Annot., 84 A.L.R. 1345 (1933). 
2 Welborn v. Dixon, 70 S.C. 108, 49 S.E. 232 (1904). 
3 Jd. at 115. 
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On the authority of the Welborn case, the rule in South Carolina 
came to be firmly established in a long line of decisions beginning in 
1931.* A large number of the cases were contract actions against in- 
surance companies, with both compensatory and punitive damages allowed 
where the breach was accompanied by a fraudulent act.° 

It is not necessary for recovery of punitive damages that the fradu- 
lent act occur in connection with and at the time of the breach of 
contract. It may occur prior to formation of the contract and as an 
inducement thereto. For example, misrepresentation by the insurer’s 
agent as to the content of the policy to be issued was held to justify a 
judgment for $100 actual damages and $400 punitive damages in an 
action on the policy,® and misrepresentation by a broker as to the actual 
sale price of land is such an independent tort as will justify a verdict of 
$1,000 punitive damages against the broker in addition to the $300 over- 
payment for which restitution was sought and recovered.’ 

Secondly, the fradulent act may occur during the performance of 
the contract and before breach. In a recent New Mexico case,® by the 
contract of sale, buyer was to harvest and weigh the crop sold and pay 
the agreed price in accordance with the results of the weighing. On his 
nonpayment, the seller sued for breach of contract, alleging, in addition 
to the nonpayment, fraud on the buyer’s part in falsifying the weights in 
order to cheat the seller, The supreme court upheld the verdict for 
punitive damages, saying: “In this state we have recognized the right to 
an award of punitive damages in an action for breach of contract, if 
the breach is accompanied by a fradulent act, wanton in character and 
maliciously intentional.” ; 

Thirdly, the fradulent act or other independent tort may occur at 
the time of and in connection with the breach. Wrongful discharge of 
an employee in a contract for a stated term of employment when 
accompanied by gratuitous and unjustified charges that the employee is 
a liar, made before others, justifies the employee in an action for breach 
of contract to a verdict for $500 exemplary damages in addition to her 
actual damages.” The manner in which the contract is breached may 
amount to an independent tort for which punitive damages may be 








4 Bradley v. Metropolitan Ins. Co., 162 S.C. 303, 160 S.E. 721 (1931). In 
this case the company agent by fraudulent representations obtained possession of 
plaintiff’s policy; and the company, denying liability and retaining possession, 
repudiated the contract. In the suit for breach of contract, plaintiff got a verdict 
for $186 actual and $2,000 punitive damages, which was affirmed. 

5 For citations and analysis of the cases see Howser, The Awarding of 
Punitive Damages for Breach of Insurance Contracts in South Carolina, 1 S.C.L.Q. 
150 (1948), and a very complete note, Punitive Damages for Breach of Contract, 
10 S.C.L.Q. 444 (1958). 

6 Thomas v. American Workmen, 197 S.C. 178, 14 S.E.2d 886 (1941). 

7 Briggs v. Rodriguez, 236 S.W.2d 510 (Tex. Civ. App. 1951). 

8 Whitehead v. Allen, 63 N.M. 460, 313 P.2d 335 (1957). 

®Scheps v. Giles, 222 S.W. 348 (Tex. Civ. App. 1920). 
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assessed if aggravated by malice or willful disregard of the injured party’s 
rights. A lessor who wrongfully evicts a tenant, and by force appropriates 
the tenant’s improvements to his own use, may be held in punitive 
damages in a contract action for breach of the lease.*° Where a hotel 
manager in connection with the wrongful discharge of a clerk physically 
seized her and shoved her into a public room, the independent tort at the 
time of the breach entitled the clerk to punitive damages.'* Breach may 
occur in the exercise of a right by the defendant, and the independent 
tort may be in the grossly negligent manner in which the right is exer- 
cised. So a lumber company with timber rights on a tract bordering 
plaintiff’s pasture, bound to maintain plaintiff’s fence, which fells its 
trees in such a negligent manner as to break down the fence, may be 
held in punitive damages where the destruction of the fence is extensive 
and so persistently continued after protest as to evidence a willful dis- 
regard of the rights of the plaintiff.1* A lessor who in making improve- 
ments to the leased property carries the improvements to the extent of 
destroying the lessee’s restaurant business, may be held in punitive 
damages in a contract action.’* 

Finally, where the fraudulent act or other independent tort occurs 
after the breach, punitive damages may never be recovered in an action 
on the contract. Though the breach may occur in such manner as to 
constitute a tort, tortious conduct committed after the breach, no matter 
how malicious or inexcusable, will not justify an allowance of punitive 
damages in the contract action,’* nor may a tort committed after the 
breach be shown for the purpose of showing malicious intention at the 
time of the discharge. The motives of the party to a contract who 
repudiates it are legally irrelevant where there is no fraudulent act or 
other independent tort committed in connection with the breach. Where 
the only wrong is the breach, in no state can more than compensatory 
damages be recovered. A discharged employee cannot point to the with- 
holding of the money he would have earned had he not been discharged 
as the “fraudulent act” or tortious conduct necessary to justify an allow- 
ance of punitive damages.’® The short answer here is that such money 
withheld is not plaintiff’s money. A debtor who withholds payment of 
his debt cannot be said to be thereby misappropriating or converting the 
money of the creditor, The money he withholds is his own money. 


The statement has often been made in the past, and is frequently 
reiterated, that South Carolina is the only state in which punitive damages 





10 Franklin Plant Farm v. Nash, 118 Va. 98, 86 S.E. 836 (1915). 

11 Dallas Hotel Co. v. McCue, 25 S.W.2d 902 (Tex. Civ. App. 1930). 

12 Fair Lumber Co. v. Weems, 196 Miss. 201, 16 So.2d 770 (1944). 

13 Anchor Co. v. Adams, 139 Va. 388, 124 S.E. 438 (1924). 

14 Oklahoma Fire Ins. Co. v. Ross, 170 S.W. 1062 (Tex. Civ. App. 1914). 

15 Holland v. Spartanburg Herald-Journal Co., 166 S.C. 454, 165 S.E. 203 
(1932). 
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may be recovered in an action for breach of contract.’® In fact, how- 
ever, a number of other American jurisdictions must be listed as having 
the minority rule permitting punitive damages in a proper case. In a 
long line of cases in Texas beginning in 1890, punitive damages have 
been allowed in contract actions where the breach is accompanied by an 
independent tort aggravated by malice or wanton disregard of the plain- 
tiff’s rights.’ In Mississippi, judgments including punitive damages have 
been upheld in contract actions where the breach was accompanied by 
an intentional wrong or gross negligence amounting to an independent 
tort."* The same is true in Virginia’? and Nevada.” 

Since 1952, an increasing number of cases have been decided 
approving assessment of exemplary damages in contract actions within 
the requirements above described, so that to the list of states applying the 
minority rule may be added New Mexico*! and Iowa.”* In three other 
states, Kansas,”* Missouri,2* and Florida,®® the supreme courts have in- 
dicated by dicta in recent decisions that punitive damages will be allowed 
in breach of contract cases where the breach is accompanied by an inde- 
pendent tort actuated by malice, willful wrong, or gross negligence. 


CONCLUSION 


The states following the minority rule permitting punitive damages 
in contract cases seem to fall into two categories, which for the purpose 
of brevity we may call the South Carolina rule (breach accompanied by 
a fraudulent act), and the Texas rule (breach accompanied by any 
independent tort). At first glance, availability of punitive damages to 
the plaintiff seems broader under the Texas rule, since the accompanying 
tort is not limited to fraud. But probably the contrary is true. Under 





16 See Howser, supra note 5; Mooney, Punitive Damages for Breach of 
Insurance Contracts in South Carolina, 1955 Ins. L.J. 20. 

17 Carter Lumber Co. v. Saide, 140 Tex. 523, 168 S.W.2d 629 (1943); Hooks 
v. Fitzenrieter, 76 Tex. 277, 13 S.W. 230 (1890); Briggs v. Rodriguez, supra note 
7; National Finance Co. v. Fregia, 78 S.W.2d 1081 (Tex. Civ. App. 1935); Na- 
tional Finance Co. v. Abernathy, 66 S.W.2d 358 (Tex. Civ. App. 1934); Dallas 
Hotel Co. v. McCue, supra note 11; Morgan v. Steinberg, 23 S.W.2d 527 (Tex. 
Civ. App. 1929); Scheps v. Giles, supra note 9; Littlefield v. Clayton Bros., 194 
S.W. 194 (Tex. Civ. App. 1917) ; Westfall v. Perry, 23 S.W. 740 (Tex. Civ. App. 
1893). 

18 American Ry. Express v. Bailey, 142 Miss. 622, 107 So. 761 (1926); Fair 
Lumber Co. v. Weems, supra note 12. 

19 Anchor Co. v. Adams, supra note 13; Franklin Plant Farm v. Nash, 
supra note 10. 

20 Burrus v. Nevada-C.-O. Ry., 38 Nev. 156, 145 Pac. 926 (1915). 

21 Whitehead v. Allen, supra note 8. 

22 Kuiken v. Garrett, 243 Iowa 785, 51 N.W.2d 149 (1952). 

23 Mabery v. Western Cas. & Sur. Co., 173 Kan. 586, 250 P.2d 824 (1952); 
Moffett v. Kansas City Ins. Co., 173 Kan. 52, 244 P.2d 228 (1952). 

24 Williams v. Pub. Ser. Co., 294 S.W.2d 36 (Mo. 1956). 

25 Griffith v. Shamrock Village, 94 So. 2d 854 (Fla. 1957). 
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the Texas rule, before the plaintiff can recover punitive damages the 
facts must be such that he actually has two causes of action, one in tort 
and one in contract. Under the South Carolina rule, the action for 
breach of contract may be the only action open to the plaintiff, as where 
the accompanying fraudulent act is a mere omission for which no tort 
action in deceit would lie.?® 

Where the plaintiff has a choice between two causes of action, in 
contract or tort, and punitive damages are available if he pursues the 
latter remedy because of the aggravated nature of the tort, there seems 
little to criticize in a rule which permits punitive damages in an action 
for breach of the contract. Allowing such damages where they also 
could have been allowed had plaintiff sued in tort adds no advantage to 
the injured party nor puts the wrongdoer in any worse position. More- 
over, under modern procedure the plaintiff pleads facts, not a form of 
action, and where the facts justify the assessment of punitive damages 
they should be so assessed whether plaintiff’s theory of action be labeled 
contract or tort. 

The rule in South Carolina, however, does not restrict punitive 
damages in contract to the case where an independent tort action would 
lie. Therefore its justification must be found in a judicial policy for the 
suppression of fraud by means of punishment and example. One cannot 
read the insurance cases without a feeling that the moderate punitive 
damages assessed and approved must have had a salutory effect in 
inducing more careful control by the companies over the fraudulent 
tactics of their agents, a control particularly necessary considering the 
ignorance and trusting character of the segment of the public with 
whom they primarily deal. The rule makes pessible the punishment of 
a fraud committed by omission, 2 wrong for which in the majority 
jurisdictions the law has failed to provide an adequate remedy. 





26 An example is the failure of an insurance agent to collect premiums 
against established custom, with intent to cause the policy to lapse because of 
increase in risk. Hutcherson v. Pilgrim Ins. Co. 227 S.C. 239, 87 S.E.2d 685 
(1955); Bradley v. Washington Ins. Co., 170 S.C. 509, 171 S.E. 243 (1933) (ver- 
dict $48 actual and $1,475 punitive damages affirmed). 








STATUTORY DAMAGES AND THE CONDITIONAL SALE 
Witiiam D. Warren* 


With the possible exception of the marriage contract, few agree- 
ments are entered into today with more enthusiastic anticipation of en- 
joying the benefits of the contract and less concern about how they are 
to be paid for than the conditional sale contract. The Federal Reserve 
Board statistics when combined with the Census Bureau population esti- 
mates show that the average American family has an annual income of 
$5,000 before taxes and owes no less than $1,000, excluding a $5,000 
real estate mortgage. Nearly three-fourths of the $1,000 indebtedness 
is being paid off on the instalment plan.’ A national magazine recently 
quoted a small town banker’s observations on the changing mores of 
Americans thusly: “Installment buying continues to be a way of life 
with most Americans. . . . People borrow to finance anything they 
can—washers, TV’s, dryers, cars. I don’t see how in the world they 
keep up their payments.” 

Some of them don’t.* 

What happens to the conditional buyer when he cannot meet his 
payments? The great bulk of statutory regulation of damages in con- 
ditional selling has centered around adjusting the rights of parties upon 
default by the conditional vendee. But a meaningful evaluation of 
legislative control of damages in conditional sales calls for a broader 
canvass; consideration must be given to the whole arsenal of statutory 
rights and remedies provided for the defaulting buyer and his conditional 
seller, The following discussion of statutory damages in conditional sales 
treats of the full range of legal relations between conditional vendor and 
defaulting vendee. The common-law background and the standard 
conditional sale form contract are viewed prior to examination of the 
statutes regulating damages in this area. 


Common-LAw REGULATION OF DAMAGEs IN CONDITIONAL SALES 


Under the simplest form of conditional sale contract, wherein the 








* Professor of Law, University of Illinois. 

1 Lowry, In Debi? It’s the American Way to Keep the Economy Booming, 
Champaign-Urbana News Gazette, Apr. 12, 1959, p. 1, col. 6. 

2 The Changing Mood of America, U.S. News & Wortp Report, May 11, 
1959, pp. 46, 52. 

3 Some indication of the default rate is the percentage of repossessions. In 
1937 and 1938 the number of used cars repossessed by sales finance companies ran 
as high as twenty per cent of the number financed annually; in the same years the 
percentage of new cars repossessed was more than six per cent. In 1955, about 
eleven per cent of the used cars financed annually were repossessed, and for new 
cars the percentage was two and one-half. These statistics may be found in 
FEDERAL RESERVE SySTEM BOARD OF GOVERNORS, CONSUMER INSTALMENT CREDIT 
pt. I, vol. 1, at 81 (1957) [hereinafter cited as Feperat Reserve Report]. It should 
be remembered that there are many more delinquencies than there are repos- 


sessions due to the reluctance of retailers and finance companies to repossess. 
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seller reserves title and the right to repossess, the common law gives the 
conditional vendor two remedies upon default of the vendee. He can 
retake possession of the chattel or he can sue the buyer for the price. 
The question whether these are exclusive or cumulative remedies is con- 
sidered in the ensuing discussion. A seller in the ordinary contract for 
the sale of goods cannot recover the price unless title has passed to the 
buyer. The anomaly of allowing a conditional vendor who has ex- 
pressly reserved title in himself to sue for the full price, and thereby to 
vest title in the buyer, has been justified on the ground that the essential 
incidents of title have already been transferred to the buyer—possession 
with the right to use the goods and risk of loss.® 

A host of problems may attend a default by the conditional buyer. 
If the seller chooses to sue the buyer for the contract price when the 
buyer defaults, can he later repossess before the judgment is satisfied? 
If the seller adopts repossession as his first remedy: (1) Does the buyer 
have the right to redeem the goods? (2) Does the buyer have the right 
to recover the payments he has already made? (3) Does the seller have 
the right to recover from the buyer any deficiency due after the seller 
has resold the goods and applied the proceeds of the sale to the balance? 
(4) Must the seller account to the buyer for any surplus remaining after 
the goods have been resold and the proceeds applied against the balance? 

Decisions considering these questions have suggested that the de- 
termination of some of them depends upon whether the conditional 
seller’s act of repossessing goods from a delinquent buyer is to be con- 
sidered a rescission. Hence, for purposes of deciding whether a repos- 
sessing seller can hold the buyer for any remaining deficiency, the 
general rule is usually stated to be that, in the absence of contrary con- 
tractual or statutory provisions, repossession constitutes rescission of the 
contract.® It is said to follow from this that the seller is debarred from 
any subsequent recovery of the unpaid balance of the price.’ On the 





4 UnirorM SAEs Act § 63. 

52 WILLIsTON, SALES § 333 (rev. ed. 1948). 

63 WILLISTON, SALES § 579(b) (rev. ed. 1948). 

7See Noble Gill Pontiac v. Bassett, 297 S.W.2d 658 (Ark. 1957) (court 
denies seller right to recover a deficiency from buyer after repossession even 
though contract provision clearly gave seller right to do so; court states that when 
seller repossessed he canceled the contract) ; General Motors Acceptance Corp. v. 
Driver, 188 Ark. 88, 64 S.W.2d 87 (1933); Dasher v. Williams, 30 Ga. App. 122, 
117 S.E. 108 (1923) (election to take property defeats any subsequent action for 
any further recovery); Perkins v. Grobben, 116 Mich. 172, 74 N.W. 469 (1898) 
(“The vendor is not entitled to the title and possession of the property, and to be 
paid for it also.”) ; Stemline v. C.1.T. Corp., 186 Minn. 384, 243 N.W. 708 (1932); 
Oregon Motor Co. v. Carter, 123 Ore. 215, 261 Pac. 691 (1927) (seller not entitled 
to deficiency unless contract so provides); Singer v. Millard, 171 Wis. 637, 177 
N.W. 893 (1920) (remedies of repossession and suit for price inconsistent). See 
also James v. Allen, 23 Cal. App. 2d 205, 72 P.2d 570 (1937) (repossessing seller 
barred from suing for deficiency even though contract seems to give him right 
to do so). 
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other hand, if the vendor elects to bring an action for the price instead 
of repossessing the goods, he is held to have vested title in the buyer 
and to have relinquished the right to retake the goods later.* The result 
is a regime of exclusiveness of remedy. 

Cases enunciating these rules fail to offer any cogent reasons why 
a seller acting under an express term of the contract in retaking a 
chattel from a defaulting buyer necessarily rescinds the contract and 
bars himself from recovery of the price due under the agreement. When 
courts do attempt to justify the election of remedies rule they usually do 
so on conceptualistic grounds, For example, it has been stated that the 
buyer’s promise to pay the purchase price and the seller’s obligation to 
transfer title are mutual, concurrent conditions; thus the seller’s repos- 
session disables him from passing title to the buyer and excuses the latter 
from any duty to perform.® A variation of this is the assertion that 
when the seller retakes possession of the goods there has been a failure 
of consideration for the buyer’s promise to pay.’ Metaphor was em- 
ployed by one court in declaring: “When the seller retakes possession of 
the property he looks to the property and not to the buyer.”"' These 
statements, together with the view sometimes expressed that title to an 
article in the seller is “inconsistent” with an action to recover the debt 
due for its purchase,’* seem little more than restatements of the ex- 
clusiveness of remedies doctrine rather than compelling justifications for 
the rule, 

Conspicuous by its omission in cases endorsing the doctrine of 
exclusiveness of remedies is, any attempt by the courts to put forth a 
rational policy basis for the rule. If there is any legitimate policy ob- 
jective or social goal furthered by withholding the right to sue on the 





8 See, ¢.g., Holt Manufacturing Co. v. Ewing, 109 Cal. 353, 42 Pac. 435 
(1895) (remedies of suit for price and repossession are inconsistent); Martin 
Music Co. v. Robb, 115 Cal. App. 414, 1 P.2d 1000 (1931); Galion Iron Works v. 
Service Coal Co., 264 Mich. 298, 249 N.W. 852 (1933) (suit for price even though 
dismissed before judgment bars suit for repossession). Cf. Silverstin v. Kohler & 
Chase, 181 Cal. 51, 183 Pac. 451 (1919) (if seller only sues for some past due 
instalments, he is not precluded from subsequent repossession). Contra, In re 
Steiners Improved Dye Works, 44 F.2d 557 (7th Cir. 1930) (UnirormM Saves AcT 
§ 20 relied on to avoid election of remedies doctrine). See 3 WILLISTON, SALES 
§ 571 (rev. ed. 1948); Glenn, The Conditional Sale at Common Law and as a 
Statutory Security, 25 Va. L. Rev. 559, 570 (1939): “But if the vendor, instead of 
retaking the goods, chooses to sue for the purchase price, does he not thereby look 
to the purchaser’s general credit, with the result that the purchaser, already in 
possession of the property, now holds it as owner?” 

® International Harvester Co. v. Bauer, 82 Ore. 686, 162 Pac. 856 (1917) 
(But in this case an express agreement on the part of the buyer to pay any 
deficiency was enforced). 

10 See 3 WILLISTON, SALES § 579(c) (rev. ed. 1948). 

11 Haubelt v. Bryan & Doyle, 43 P.2d 68, 70 (Okla. 1935). 

12 Haubelt v. Bryan & Doyle, 43 P.2d 68 (Okla. 1935); Singer v. Millard, 
171 Wis. 637, 177 N.W. 893 (1920). 
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contract debt from a seller who has retaken possession, it is not enunci- 
ated in the appellate opinions. 


Another major principle in the doctrinal structure regulating the 
rights of conditional sellers and buyers, imtersese, concerns the disposition 
to be made of sums paid by the buyer to the seller at the time of default. 
In the absence of statute and when the contract is silent on the matter, 
the majority common-law rule is said to be that the seller may retain all 
sums the buyer has paid in even though the seller has repossessed the 
subject matter of the sale.’* Cases espousing this rule of forfeiture often 
state that repossession is mot a rescission of the contract; therefore, the 
seller is entitled to retain the sums paid in on the contract by the buyer.”* 
It is noteworthy that the two doctrines usually said to be the general 
common-law rules—(1) that after repossession the seller cannot recover 
from the buyer any balance due, and (2) that the buyer may retain 
sums paid in on the contract—are diametrical opposites on the issue of 
rescission. The repossessing seller is said not to be allowed to recover 
the remainder of the price due on the contract because he ended the 
contract by the repossession. Conversely, the delinquent buyer finds that 
money he has paid in on the contract is forfeited because the seller’s act 
of repossession does mot terminate the contract. 


The common-law rule on forfeiture has been approved in the 
following words: 


We are satisfied that the great weight of authority, as well as 
of reason, is to the effect that in an action at law, the vendee 
cannot recover such payments where he is the party in default. 
To allow that he might do so would lead to startling results. 
This may be illustrated by the effect on the parties to a condi- 
tional contract of the purchase and sale of the land on in- 
stallments. The vendee might make such a purchase for 
speculative purposes and on a failure to make a profitable sale 
of the property depreciating or failing to increase the value, 
he might default ‘and recover all sums paid, at most only 
deducting the rental value of the premises. This would result 
in the contract not serving the purpose for which it was in- 


13 See Rayfield v. Van Meter, 120 Cal. 416, 52 Pac. 666 (1898); Latham v. 
Sumner, 89 Ill. 233 (1878); Frazier v. Allison, 315 Ill. App. 253, 42 N.E.2d 967 
(1942); Wahrer v. O'Connor, 204 Ill. App. 330 (1917); Branstetter Motor Co. v. 
Silverberg, 140 Ill. App. 451 (1908); Livingstone v. Havens, 191 Minn. 623, 
255 N.W. 120 (1934). See 3 WiLuiston, SALEs § 579(c) (rev. ed. 1948). 


14“There is no rescission of the contract requiring the vendor to place the 
vendee in status quo, but the taking is in accordance with the contract and the 


vendor is not liable to refund payments made to him.” Frazier v. Allison, 315 III. 
App. 253, 259, 42 N.E.2d 967, 969 (1942). See also the Latham and Livingstone 
cases cited in note 13 supra. 
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tended, but, on the contrary, becoming a shield for the vendee 
by means of which he could take contracts for land, hold them 
for a rise, and, on failure to realize a profit, surrender them 
and recover all sums paid, thus making the vendor take all the 
chances; the vendee being bound by nothing. As is said by one 
authority, it would be offering a bounty for a violation of 
contracts."® 


In addition to this theory, an occasional statement can be found in the 
cases attempting to justify forfeiture on the ground that one in default 
under a contract should not be allowed to enforce any rights under it.’® 


A problem related to the two discussed above concerns the situation 
where a buyer has paid in a substantial amount of the price of an article 
before default and the seller has repossessed and resold the article re- 
ceiving therefrom an amount of money greater than the sum necessary 
to cover the remaining balance owned by the buyer on the contract. 
Must the seller after paying the expenses of repossession and resale 
return to the buyer the surplus? Under the theory that repossession 
terminates the contract, it would seem that the seller might keep the 
profit made on a resale. After repossession the seller would be looked 
upon as absolute owner of the chattel and entitled to any benefits 
derived from the resale thereof.’” 


To add to the melancholy position of the conditional vendee at 
common law, it should be said that the buyer was usually not allowed 
to redeem his chattel after the seller or holder of the contract had 
repossessed it.’® 

Perusal of the cases indicates that the statements set forth above 
as the general common-law rules are not as well followed in the de- 
cisions as the textbooks and some opinions would have one believe. 
Substantial case law can be found granting the conditional vendor the 
right to hold a vendee for the deficiency remaining after repossession 





15 Pfeiffer v. Norman, 22 N.D. 168, 173-74, 133 N.W. 97, 99 (1911). 

16“A buyer who, without lawful excuse, refuses to go forward with his 
contract is not entitled to recover back money paid on account thereof.” Rayfield 
v. Van Meter, 120 Cal. 416, 418, 52 Pac. 666 (1898). See also Enterprise Dis- 
tributing Corp. v. Zalkin, 154 Ga. 97, 113 S.E. 409 (1922). 

17 “In matters of conditional sale the law seems to be that if the condition 
of payment is not fully complied with or waived, the original vendor’s rights be- 
come perfect and absolute... .” Frazier v. Allison, 315 Ill. App. 253, 258, 42 
N.E.2d 967, 969 (1942). See also Branstetter Motor Co. v. Silverberg, 140 Ill. App. 
451 (1908), wherein the seller was apparently allowed to enjoy a surplus. 

18 See Bagnard v. Interstate Finance Corp., 229 Iowa 452, 294 N.W. 790 
(1940); Newport Motor Sales, Inc. v. Bove Chevrolet, Inc., 84 R.I. 195, 122 A.2d 
167 (1956); Fausett v. General Electric Contracts Corp., 100 Utah 259, 112 P.2d 
149 (1941). But see J. D. Pittman Tractor Co. v. Bolton, 238 Ala. 300, 191 So. 360 
(1939) ; Watkins v. Carter, 267 Ky. 241, 101 S.W.2d 932 (1937). 
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and resale.’* Moreover, an impressive number of cases allow the de- 
faulting conditional buyer the right to have restored to him money he 
has paid in on the contract, less some compensation to the seller for use 
of the chattel.” 


And well might the so-called majority common-law rules be de- 
parted from. Their legalistic justification is weak and their actual 
application may lead to arbitrary and unjust results. Denial to the 
conditional vendor of recovery for the unpaid balance of the price 
remaining after the proceeds of resale have been applied thereon simply 
deprives the vendor of his bargain. He has retained title, normally with 
an express right of repossession in case of default, and the buyer has 
agreed to pay the price. It does not seem necessarily inconsistent to 
allow a seller who has retained a security title to retake the chattel 
security and sue for the remaining balance due. Quite probably it is a 
just rule that one rescinding an agreement cannot claim benefits under 
the contract. But it is difficult to perceive the wisdom of a legal rule, 
which, by labeling the seller’s act of repossession a rescission, serves to 
deprive the seller of the buyer’s promise to pay the price, when the very 
act of repossession is normally provided by the contract. It may certainly 
be contended that the seller is not rescinding by repossessing but is 
claiming a right granted by the contract. 


The numerous decisions departing from the principle that a de- 
faulting conditional vendee forfeits money paid in are indicative of a 
growing trend of judicial displeasure with this hard rule. The argu- 
ment by proponents of the forfeiture rule that allowing a defaulting 
vendee to retake money paid in amounts to a “bounty for a violation of 
contracts” is manifestly specious. The spectacle of one purchasing a 
chattel on conditional sale with the intent of holding such an article for 
speculation, thus paying off the balance of the price if the market rises 
but defaulting and taking his money back from the repossessing seller 
if the value falls, is so fanciful in the contemporary commercial context 





19 For an able, convincing argument to the effect that repossession should not 
bar subsequent recovery of a deficiency, see Mercier v. Nashua Buick Co., 84 N.H. 
59, 146 Atl. 165 (1929). See also General Motors Acceptance Corp. v. Brown, 
2 Cal. App. 2d 646, 38 P.2d 482 (1934); Jeanson v. Zangel, 119 Cal. App. 692, 
7 P.2d 314 (1932) ; Horvitz v. Leibowitz, 274 Ill. App. 196 (1934) ; Osgood Co. v. 
Wilkinson, 265 N.Y. 70, 191 N.E. 779 (1934); International Harvester Co. v. 
Bauer, 82 Ore. 686, 162 Pac. 856 (1917). 


20 Bray v. Lowery, 163 Cal. 256, 124 Pac. 1004 (1912); General Motors 
Acceptance Corp. v. Coggins, 178 Ga. 643, 173 S.E. 841 (1934); Enterprise Dis- 
tributing Corp. v. Zalkin, 154 Ga. 97, 113 S.E. 409 (1922); Bray v. C.1.T. Corp., 
179 S.E. 925 (Ga. App. 1935); Sterchi Brothers Co. v. Harris, 47 Ga. App. 772, 
171 S.E. 457 (1933); Sears, Roebuck & Co. v. Higbee, 225 Ill. App. 197 (1922); 
Quality Clothes Shop v. Keeney, 57 Ind. App. 500, 106 N.E. 541 (1914) ; Thomas 
v. Phillip Werlein Ltd., 181 La. 104, 158 So. 635 (1935). 
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as to require little comment. In this age of planned obsolescence of 
consumer goods, with the resultant rapid depreciation, one simply does 
not buck the high carrying charges involved in instalment buying to 
buy a chattel for purposes of speculation. 

Both the election of remedies principle and the forfeiture rule are 
subject to the same basic criticism: they are too blunt and imprecise for 
the accurate adjustment of the competing claims of the parties in the 
complex area of damages in conditional sales cases. It is possible that a 
repossessing seller may be able to resell a chattel at a price that will 
roughly equal the balance the buyer owes on the article, plus the cost of 
repossession and resale, thus leaving neither overage nor deficiency. In 
such a case the rule restricting the seller to alternative remedies— 
repossession or action for price—yields a just result. In like manner, 
the forfeiture rule operates fairly where the money paid by the buyer 
to the seller subject to forfeiture equals the sum of the depreciation and 
rental value of the chattel during the time it was in the buyer’s pos- 
session. Even a stopped clock is right twice a day, However, the factual 
probabilities of either of these cases occurring are so patently remote as 
to indict these rules of law as being arbitrary to the point of caprice. 

The election of remedies doctrine that denies the repossessing seller 
a deficiency judgment may have as its unspoken policy basis the legiti- 
mate object that a conditional vendor should get but one satisfaction on 
his debt. Yet, in barring the seller from what appears to be a double 
remedy, the courts sometimes deny him even one satisfaction of the 
claim to which he is properly entitled. The probable policy directives 
underlying the forfeiture rule are not set forth in any recognizable form 
in appellate decisions and are so obscure as to make responsible conjecture 
about them exasperatingly difficult. Whatever social goal the courts 
have been trying to achieve by the forfeiture rule—whether it be some 
primitive attempt to prevent the defaulting buyer from being unjustly 
enriched—one can only say that the doctrine is, at best, an erratic, in- 
exact tool for adjusting the rights of parties, and, at worst, a rule which 
is subject to vicious abuse in cases where buyers have paid in large per- 
centages of the contract price at the time of default. It is true that in 
the field of consumer goods depreciation is rapid, and this factor, to- 
gether with the value of the defaulting buyer’s use of the article, should 
be weighed in determining the seller’s damages. But the meat-ax ap- 
proach of the forfeiture rule is not warranted by these considerations. 
In an age when “buy-now-pay-later” has transcended the slogan stage 
to become virtually the national economic motto, buyer overcommitment 
in instalment sales is a problem worthy of the most serious attention our 
administration of justice can provide. Certainly the defaulting buyer 
should be entitled to a judicial determination which would, in adjudi- 
cating his rights, weigh such factors, inter alia, as the amount of depre- 
ciation of the article, value of use by the buyer, amount buyer paid in, 
and amount obtained by seller on resale. 
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INpustRY SELF-REGULATION BY CONTRACT 


The twentieth century has seen a most significant change in the 
economic habits of the American consumer. There has been a pro- 
nounced trend toward consumer ownership of the assets that afford 
transportation, household services, and recreation, as distinguished from 
purchasing these services from others. That tremendous expansion of 
consumer credit has played a dominant role in making asset-ownership 
possible for persons in middle and lower income levels is apparent. The 
practice of instalment buying in the nineteenth century was not regarded 
by the community as socially respectable and was largely limited to home 
furnishings, sewing machines, and pianos.”! Not until the advent of mass 
production techniques in the automobile industry created pressure for 
greater markets did instalment purchasing come into its own. From less 
than one billion dollars in 1918, the amount of consumer credit out- 
standing rose to over three billion in 1929, and this amount had doubled 
by 1941. The post-war boom occasioned a jump in consumer credit to 
$14.7 billion in 1950, and $33.7 billion in 1959.7? 

The common-law rules adjusting the rights of the parties to the 
conditional sale contract were clearly inadequate to regulate the bur- 
geoning retail instalment sales business. Law in this economic arena 
became vastly too important to leave to judges, and contract therapy 
was prescribed by lawyers representing sales finance companies and con- 
ditional buyers. The result was one of the most devastating legal docu- 
ments ever written—the conditional sale form contract.”* 

To a surprising degree one can talk of a standard, industry-wide 
conditional sale contract. The uniformity of these agreements is re- 
markable in the face of the incredible volume of conditional sales and 
the diversity of their subject matter. Some variation results from diver- 
gence in local law; then, too, conditional sale contracts tend to become 
somewhat more detailed when goods of greater value are covered. 

In the usual conditional sale contract, the seller’s right to act against 
the buyer is conditioned on the happening of a wide assortment of events 
having some bearing on the buyer’s ability to perform the contract, 
commencing with the obvious—such as the buyer’s failure to pay an 
instalment or his insolvency—and concluding with the extreme—such 
as “where for any other reason seller should deem himself insecure.” 
Upon the occurrence of any one of these events, the full amount of the 
purchase price then remaining unpaid becomes due at the option of the 


21 For a historical treatment of the growth of instalment credit, see FEDERAL 
Reserve Report pt. I, vol. 1, at 22-24 (1957). 

2245 Fep. Reserve Buti. 422 (1959). This figure is for the month of 
February. 

23 “Before the passage of the [Uniform Conditional Sales Act], the usual 
conditional sales contract in its provisions closely resembled the famous agreement 


between Shv'ock and Antonio.” Street v. Commercial Credit Co., 35 Ariz. 479, 
486, 281 Pac. 46, 48 (1929). 











1959} STATUTORY DAMAGES 297 


seller, who may then repossess the article by self-help, using reasonable 
force, or by legal process. The repossessing seller may retain all pay- 
ments previously made by the buyer as compensation for the latter’s use 
of the article. The seller is given the right to resell at private or public 
sale. The proceeds of the resale shall be applied to expenses incurred in 
retaking and reselling the property, including payment of attorney’s fees, 
the remainder must be applied to payment of the balance due under the 
contract, with any surplus paid to the buyer. The buyer agrees to pay 
any deficiency remaining after application of the proceeds of the resale 
to the unpaid balance. The doctrine of election of remedies is expressly 
abrogated, and the seller is allowed to sue or repossess, and the use of 
one remedy shall not bar the exercise of the other.** 


With the advent of the detailed form contract, the problem of 
damages between a conditional vendor and a defaulting buyer became 
largely a matter of the extent to which a court would intervene in the 
private agreement-making process to assert judicial conceptions of com- 
munity policy. Almost invariably the remedy brought against the de- 
faulting buyer by the seller was set forth in the form contract and, 
therefore, one already agreed to by the buyer. It then lay with the 
courts to determine whether the provisions of the contract should be 
enforced, or whether they were so inimical to community values as to 
merit the fatal accolade: “void as against public policy.” 


It is fair to generalize that, in construing instalment contracts, 
courts have usually refused to heed Maitland’s perceptive admonition: 
“If there is to be any law at all, contract must be taught to know its 
place.”*® In this area courts have, by and large, been content to echo 
Holmes nineteenth-century observation: “The contract is carefully 
drawn, so far as to make clear that the vendors intended to reserve 
unusual advantages and to impose unusual burdens. We are not to 
construe equities into the contract, but to carry it out as the parties were 
content to make it.”® 


Occasionally courts rebelled against the one-sidedness of the form 
conditional sale contracts. Some, in direct defiance of contract terms, 
reasserted the doctrine of exclusiveness of remedy, thereby depriving 


24 This summary is based on the composite form set out in 2 Conpit. SALE— 
CuHat. Mort. Rep. 19,011. 


252 PoLttock & MAITLAND, THE HisTorY OF THE ENGLISH LAW 233 (2d ed. 
1905). 


26 White v. Solomon, 164 Mass. 516, 518, 42 N.E. 104-05 (1894). “However 
we may deplore the folly of the defendant of entering into such a contract or the 
unbounded avarice of the plaintiff who would enforce it to such an extent, we 
cannot see our way clear to relieve the defendant from the burden of his deliber- 
ately assumed obligation.” International Harvester Co. v. Bauer, 82 Ore. 686, 692, 
162 Pac. 856, 858 (1917) 
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repossessing sellers of deficiency decrees.” Others could not abide the 
harshness of forfeiture clauses and refused to enforce them.”* None the 
less, industry self-regulation by contract was, on the whole, accom- 
plished.” Courts generally acceded to it, and the very existence of 
contract terms specifically setting forth the legal consequences of default 
could not but deter many parties from bringing their causes to the 
courts. By subscribing to the view that commercial contracts are sacro- 
sanct, judges to a great extent ceded regulation of the vital instalment 
buying process to the sellers and financiers who invariably prepare retail 
instalment contracts, reserving the right to intervene only in cases where 
their jurisdiction was invoked in matters of force, fraud, egregious over- 
reaching, and in those rare instances where a problem arose regarding 
the rights of parties which was not covered by the terms of the instal- 
ment sale agreement. 

The reluctance of courts to intervene effectively to protect con- 
sumers in instalment buying is doubtless attributable to the traditional 
belief that competent parties are free to contract and that their agree- 
ments are to be enforced as written. Freedom of contract is a phrase 
with an inspiring ring, but it sounds as a dull clang in an area where 
there is no true equality of bargaining power between parties. It is fair 
to state that even in the highly competitive automobile and appliance 
markets the instalment buyer does lack equal bargaining power in the 
sense of being able to demand a contract that will safeguard his best 
interests in the transaction. It is well known that dealers will negotiate 
on price, often through the allowance to be made on the trade-in. But 
they will stand firm on requiring the instalment buyer to sign the form 
contract—usually one prepared by the sales finance company or com- 
mercial bank maintaining a continuing relationship with the dealer. 
After the parties have reached agreement on price, the buyer is presented 
with the contract to sign as something of a formality to be gotten out 
of the way. This document, often printed in unconscionably small type, 
is sometimes not even identified as a conditional sale contract but is 





27 See, ¢.g., Noble Gill Pontiac v. Bassett, 227 Ark. 211, 297 S.W.2d 658 
(1957); General Motors Corp. v. Driver, 188 Ark. 88, 64 S.W.2d 87 (1933); 
James v. Allen, 23 Cal. App. 2d 205, 72 P.2d 570 (1937); Perkins v. Brobben, 116 
Mich. 172, 74 N.W. 469 (1898); Singer v. Millard, 171 Wis. 637, 177 N.W. 893 
(1920). 

28 See, ¢.g., Thomas v. Philip Werlein Ltd., 181 La. 104, 158 So. 635 (1935). 
See also National Cash Register Co. v. Hude, 119 Miss. 36, 80 So. 378 (1919) 
(forfeiture clause not applicable where goods proved defective). 

29 The following cases enforce forfeiture clauses: Minan v. Story & Clark 
Piano Co., 213 Mich. 397, 181 N.W. 1017 (1921); Pfeiffer v. Norman, 22 N.D. 168, 
133 N.W. 97 (1911); Lynch v. Sable-Oberteuffer-Peterson, 122 Ore. 597, 260 Pac. 
222 (1927). The following cases enforce clauses allowing seller to hold buyer for 
deficiency after resale: Jeanson v. Zangel, 119 Cal. App. 692, 7 P.2d 314 (1932); 
Horvitz v. Leibowitz, 274 Ill. App. 196 (1934) ; Osgood Co. v. Wilkinson, 265 N.Y. 
70, 191 N.E. 779 (1934); Haubelt v. Bryan & Doyle, 43 P.2d 68 (Okla. 1935); 
International Harvester Co. v. Bauer, 82 Ore. 686, 162 Pac. 856 (1917). 
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labeled the “Easy Payment Plan” or with some other euphemism. The 
seller may confidently anticipate that the buyer will either fail to read 
the contract at all or will not understand it if he does wade through it. 
Even if the buyer were the rara avis who would read the contract, and 
even if he were somehow able to comprehend the avalanche of legal 
consequences that would greet any default on his part, his prudence 
would avail him little. If he wants to buy an automobile or appliance 
“on time,” he must sign one retail instalment contract or the other and 
they are, short of statutory regulation, uniformly drawn to give virtually 
every advantage to the seller and to any subsequent transferee of the 
paper. In short, the instalment buyer has precious little freedom of 
contract; he is, in fact, confronted with an industry-wide monolith. 
Any theories of construction of instalment contracts should be viewed 
against this background. 

The fact that the standard conditional sale contract is one-sided 
should not, however, be taken to indicate that dealers and financiers are 
congenitally malignant of heart. Their justification for employing what 
appears to be a very harsh contract is a persuasive one. Mass production 
of consumer goods requires mass distribution, and no one would deny 
that instalment financiers have played a decisive role in the great post- 
war boom in retail sales. By broadening the base of consumer credit to 
include practically everyone with a steady income, these financial in- 
stitutions have made possible a standard of living in this country that is 
the envy of the world. However, in doing so, they have taken tre- 
mendous risks in lengthening debt maturities and dropping down- 
payment requirements to levels that would have seemed perilous two 
decades ago. One who hazards his capital in financing the retail instal- 
ment sales of new automobiles on the basis of a thirty-six month contract 
maturity with a twenty-five per cent down-payment carries an obligation 
that at times may exceed the value of the security. Such a businessman 
is not abashed to buttress his admittedly shaky position with a contract 
giving him extreme remedies contingent upon some form of consumer 
default. His ready rationale for such a contractual club is that it will 
only be used on purchasers so perverse and intractable as to deserve such 
treatment, and, doubtless, reputable businessmen use it only in such cases. 

Should the community accept this answer and leave protection of 
the retail instalment buyer a matter for the business ethics of sellers and 
finance agencies? The abuses in retail financing in the post-war years 
have taught that consumer protection must rest on something more solid 
than scout’s honor.*® Since the courts have been unwilling to follow 





30 See, ¢.g., Mabley, How Car Gyps Wheel ’n’ Deal, Chicago Daily News, 
April 21, 1959, p. 6, col. 1: “A young man who works for a Chicago newspaper 
recently bought a 1951 used Plymouth priced at $325 from [name of seller]. He 
turned in a ’50 Ford and was credited with a $50 down payment. This left a 
balance due of $284.75, with tax. He signed papers and took the car. He was 
buying the car on time. Shortly afterwards he received his finance papers from 
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Maitland’s suggestion and teach contract to know its place, legislative 
intervention is necessary. 


STATUTORY CONTROL OF CONDITIONAL SALES DAMAGES 


Legislative regulation of the rights of parties upon default by the 
conditional vendee has assumed such varied forms in the different states 
as to render comparative commentary of these statutes difficult. How- 
ever, some statutory patterns are readily observable. The Uniform 
Conditional Sales Act (UCSA),* first approved for adoption in 1918, 
contains comprehensive regulation of the whole area of the consequences 
of default in conditional sales. The UCSA is presently in effect in 
twelve states,** though in 1943 it was withdrawn from the active list 
of Uniform Acts by the National Conference of Commissioners on 
Uniform State Laws pending preparation of the Uniform Commercial 
Code (UCC).** The UCC, now enacted in Connecticut, Kentucky, 
Massachusetts and Pennsylvania, supplants the UCSA as the measure 
offered by the National Conference of Commissioners on Uniform 
State Laws as the comprehensive act in this area.** 

The third major source of statutory regulation has been the retail 
instalment sales acts. That this kind of statute is of comparatively recent 
origin is shown by the fact that, although the pioneer laws of this type 
were enacted in Indiana and Wisconsin in 1935, the great bulk of these 








[name of financier]. He owed a total of $715.68. Listed under ‘Finance Charge, 
Insurance Premiums, and Other Benefits’ was the sum of $430.93. The only dis- 
cernible ‘benefit’ was one year’s fire and theft coverage at $8. The simple interest 
on the deal, therefore, amounted to 139 per cent.’’ In Commercial Credit Corp. v. 
Biagi, 11 Ill. App. 2d 80, 136 N.E.2d 580 (1956), the court upheld a clause wherein 
a buyer waived all defenses against the assignee of the note and contract. This 
harsh clause is now contained in virtually all Illinois retail instalment sales con- 
tracts and has the effect of making the assignee of the note and contract a holder 
in due course even though he may not have complied with the requirements of 
UNIFORM NEGOTIABLE INSTRUMENTS Law § 52. 

31 Citations to the Uniform Conditional Sales Act in this article will be to 
the original section numbers/of the act as it appears in 2 UNiForRM Laws ANN. 

32 Alaska (1919), Arizona (1920), Delaware (1919), Hawaii (modified 
form) (1942), Indiana (1935), New Hampshire (1945), New Jersey (1919), 
New York (1922), Pennsylvania (modified form) (1925), South Dakota (1919), 
West Virginia (1925), and Wisconsin. Pennsylvania re-adopted the UCSA in a 
materially altered form in 1956 to be applied only to conditional sales made prior 
to July, 1954, the date the Uniform Commercial Code became effective there. See 
2 UniForM LAws ANN. 6 (Supp. 1958). 

33 In withdrawing the act in 1943 the Commissioners noted that it needed to 
be substantially revised in the light of developments in instalment credit and 
financing practices. HANDBOOK, NATIONAL CONFERENCE OF COMMISSIONERS ON 
UNIFORM STATE LAWs AND PROCEEDINGS 67 (1943). 

34 See NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE Laws, 
ConNecTiCcUuT ENACTS THE UNIFORM COMMERCIAL CopE (1959). The code will go 
into effect in Kentucky on July 1, 1960, and in Connecticut on October 1, 1961. 
Id. at 9. 
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statutes were concomitants of the post-war boom in retail financing. 
By 1950, eleven states, in addition to the two mentioned, had enacted 
similar measures, and from 1950 to 1956 five other jurisdictions fol- 
lowed. The banner year of 1957 saw no less than nine states pass 
statutes, and in 1958 three more states fell into line.*® All of these acts 
regulate credit sales of motor vehicles, but only six cover other consumer 
goods as well. Several of these statutes require licensing of sales finance 
companies. Many place statutory limits on finance charges, and all re- 
quire full disclosure of all essential facts in the sales transaction: cash 
price, down payment, finance charge, and insurance fees. Provisions 
regulating insurance practices, requiring that buyers be given completed 
copies of contracts, assuring purchasers of proportionate refunds upon 
prepayment, limiting delinquency, collection, and refinancing charges, 
requiring receipts for cash payments, and forbidding certain unfair 
clauses are commonly found in the various acts. 


The retail instalment sales acts are obviously consumer protection 
measures, and with the threat of abuse to purchasers inherent in the 
process of the seller’s foreclosure of the buyer’s interest upon default, 
it would seem appropriate that these statutes regulate repossession, re- 
demption, and resale of goods conditionally sold. Nonetheless, only the 
retail instalment sales acts of Connecticut,*® Florida,** [llinois,** Mary- 
land*® and Michigan*® extend protection to purchasers in these matters. 
Several of the other states having retail instalment sales legislation also 
have either the UCSA or the UCC covering repossession, redemption 
and resale. On the other‘hand, other states having retail instalment 
sales acts either do not regulate these matters at all or do so by miscel- 
laneous statutes, varying in the comprehensiveness of their coverage. 
Still other states having neither the UCSA, the UCC, nor any form of 
retail instalment sales legislation have some statutory provisions setting 
forth the rights of the parties upon default by a conditional vendee. 


Repossession 


Under ordinary circumstances repossession of the chattel after de- 
fault by the buyer is the last resort of the holder of the conditional sale 
contract. He avails himself of this harsh and cumbersome remedy only 
after he has failed to induce the delinquent purchaser to pay overdue 


%5 For a listing of these statutes, see Warren, Regulation of Finance Charges 
in Retail Instalment Sales, 68 YALE L.J. 839, 867 (1959). 

36 Conn. GEN. STAT. §§ 42-98 (1958). The Connecticut statute will presuma- 
bly remain in effect until the effective date of the UCC in that state. 

37 FLa. StaT. ANN. § 520.11 (Supp. 1958). 

38 ILL. Rev. Stat. ch. 121 1%, §§ 245-49 (1957). 

39 Mp. ANN. Cope art. 83, §§ 141-48 (1957). 

40 Micn. STAT. ANN. §§ 23.628(23)-(27) (Supp. 1955). 
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obligations or to refinance the contract.** His reluctance to retake pos- 
session of the chattel security is understandable. Selling an automobile 
or appliance once in the fierce competition of today’s market place is 
difficult enough; the task of reselling an article tarnished by repossession 
is an uninviting one. This is particularly true in view of the fact that 
most conditional sale paper is purchased from dealers by financial 
institutions—sales finance companies or commercial banks—which are 
ill-equipped to market used merchandise. On the contrary, circumstances 
can arise which impel the holder of the contract toward quick seizure of 
the chattel security, as where there is a threat of the defaulting buyer’s 
absconding or where his financial position has seriously deteriorated. 

The right of the holder of the contract to retake possession upon 
default of the buyer either by self-help or under legal process is in- 
variably set forth in the contract. The typical statutory limitation on 
such a contract provision is that of the UCSA, stating that the seller 
may resume possession without legal process only if he can do so with- 
out a breach of the peace.*? The UCC allows the secured party the 
right of repossession unless the security agreement provides otherwise 
and follows the UCSA in permitting repossession without judicial process 
only when the retaking can be accomplished without breach of the 
peace.** 


Notice Prior to Repossession 
Several jurisdictions provide that if the holder of the contract 
notifies the buyer of his intention to retake due to the buyer’s default, 
the buyer loses any right to redeem the property subsequently unless he 
performs his obligations before the time set for repossession.** The 





41 See FEDERAL Reserve Report pt. I, vol. 1, at 75. This survey of actual 
business practices notes that repossession is usually resorted to only after the 
customer has received a series of notices. Sellers and financiers are particularly 
reluctant to repossess appliances because of their low resale value and because of 
the bad publicity incurred in having to enter the buyer’s home to retake the article. 

42 Unirorm ConpiTIONAL SaLes Act § 16. For similar provisions see Conn. 
GEN. STAT. § 42-98(a) (1958); Fra. Stat. ANN. § 520.11(1) (Supp. 1958); Mb. 
ANN. Cope art. 83, § 141(a) (1957); Micu. Stat. ANN. § 23.628(23a) (Supp. 
1955); Onto Rev. Cope § 1319.19 (1953). The Montana statute, Mont. Rev. Copes 
ANN. § 74-207 (1947), states two methods by which the seller may regain pos- 
session of property upon default of buyer: (a) he may maintain an action for 
“claim and delivery;” or, (b) he may insert in the contract a clause allowing the 
sheriff of the county to retake possession and sell. No provision is made in the 
Montana act relative to repossession by self-help. 

43 UnirorM CoMMERCIAL Cope § 9-503. Since in the case of heavy equipment, 
removal from the debtor’s premises may be infeasible, Section 9-503 permits the 
secured party to render such equipment unusable and to dispose of the collateral 
on the debtor’s premises. 

44 UnirorM CONDITIONAL SALES Act § 17; Conn. GEN. STAT. § 42-98(b) 
(1958); Int. Rev. Stat. ch. 121 %, § 245 (1957); Minn. Stat. ANN. § 511.19(2) 
(Supp. 1958). 











1959] STATUTORY DAMAGES 303 


UCSA* and the Illinois statute*® provide the notice is to be given not 
more than forty nor less than twenty days prior to the retaking, while 
the Connecticut*? and Minnesota*® acts require only ten day’s notice. 
The rationale of these statutes is that the buyer is as well protected by a 
reasonable period prior to the date of repossession during which he can 
pay off his obligations as he is by a period of redemption after repos- 
session. Since retaking involves a good bit of trouble and expense, the 
holder of the contract should have the right to keep the goods free of 
the buyer’s right to redeem if he gives the buyer ample notice prior to 
the time set for retaking.*® 

Whether the rights of defaulting buyers are properly safeguarded 
by statutes allowing a holder to cut off the buyer’s right of redemption 
by prior notice is problematical. There is something to be said for the 
contention that although sophisticated buyers will strive to stave off 
repossession if notified of the imminence of the event, ill-informed 
vendees may well consider the notice of intent to retake as only one 
more of what has often been a series of duns and will not be galvanized 
into action until the repossession has occurred.’ But then it is too late 
to save the chattel, and the notice that the buyer thought was only a 
further indignity heaped upon him by an unsympathetic holder has 
deprived him of his right to redeem his automobile or television and, 
thereby, has subjected his investment in the article to the probability of 
being washed out in the doleful process of resale. Significantly, the 
UCC does not allow the secured party to cut off the debtor’s right to 
redeem by prior notice.” 


Redemption 


The assimilation of the conditions] sale to a chattel mortgage with 





45 UNtFoRM CONDITIONAL SALEs Act § 17. 

46 Tu. Rev. Stat. ch. 121 4%, § 245 (1957). 

47 Conn. GEN. STAT. § 42-98(b) (1958). 

48 MINN. STAT. ANN. § 511.19(2) (Supp. 1958). 

49 See Commissioners’ Note, UNIFORM CONDITIONAL SALES AcT § 17, 2 UNI- 
FORM LAws ANN. 28 (1922). 

50In describing collection procedures, it is said: “The usual practice is to 
send customers a series of notices which begin with a mild reminder and conclude 
with a stern admonition that the entire account is due and must be paid immedi- 
ately to avoid serious legal consequences.” FEDERAL RESERVE Report pt. I, vol. 1, 
at p. 75. In Hogan, A Survey of State Retail Instalment Sales Legislation, 
44 CorneELL L. Q. 38, 62-63 (1958), the author criticizes the UCSA on notice prior 
to repossession on the ground that statutes should not deprive a defaulting buyer 
of his right of redemption on the basis of a notice the significance of which an 
uninformed buyer might be unable to appreciate. 

51 The Maryland statute attaches a different consequence to notice of intent 
to retake. It provides that upon redemption the buyer is not obliged to pay the 
expenses of retaking and storing the goods unless the holder gives him notice ten 
days prior to repossession stating the intended date of retaking and the nature of 
the buyer’s rights upon retaking. Mp. ANN. Cope art. 83, § 141(b) (1957). 
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the consequent grant to the buyer of a right of redemption after repos- 
session was one of the chief reforms of the UCSA. Under that statute 
a seller who has failed to give prior notice of an intention to retake 
must hold the goods for ten days after repossession during which time 
the buyer may redeem.™* The ten-day period established by the UCSA 
was thought to impose little hardship on the seller while offering the 
buyer ample time to raise the necessary funds to retrieve the goods.** 
The trend in other jurisdictions has been to lengthen the redemption 
period,®* and the UCC allows redemption at any time before the secured 
party has disposed of the collateral or has contracted to do so.** 


How much must the defaulting purchaser pay to redeem his 
chattel? The UCSA requires “payment or tender of the amount due 





52 UNIFORM CONDITIONAL SALES ACT § 18. 

53 Commissioners’ Note, UNIFORM CONDITIONAL SALES AcT § 18, 2 UNIFORM 
Laws ANN. 29-30 (1922). 

54 ILL. Rev. Stat. ch. 121 %, § 246 (1957), and MINN. StaT. ANN. § 511.19(2) 
(Supp. 1958) (covering goods other than motor vehicles) adopt the ten-day period. 
Conn. GEN. STAT. § 42-98(c) (1958); Mp. Ann. Cope art. 83, § 142 (1957); 
Micu. STAT. ANN. § 23.628(25) (Supp. 1955); and N.D. Rev. Cope § 28-29071 
(Supp. 1953), adopt a fifteen-day time limit, commencing, in the case of Maryland 
and Michigan, after the date the holder mails a notice to the buyer detailing the 
financial details of the repossession. Under the Minnesota Statute, MINN. STAT. 
ANN. § 511.195 (Supp. 1958), in the case of motor vehicles a thirty-day term is 
established if the buyer has paid in fifty per cent of the original price at the time 
of repossession. The Nebraska act, Nes. Rev. STAT. § 69-301 (1950), is similar in 
granting a twenty-day interval if one-third of the purchase price has been paid 
upon retaking. 

55 UNIFORM COMMERCIAL CopE § 9-506. TENN. CopE ANN. § 47-1302 (1956), 
and Vr. Rev. Stat. § 2779 (1947), allow redemption until the time of sale. What 
is the effect under the UCSA of tender after the expiration of the ten-day period 
but before the goods are resold? In Bogert, Commentaries on Conditional Sales, 
2A Unirorm Laws ANN. 157 (1924), the following observation is made: “The 
Uniform Act does not expressly cover the case of a tender of performance by the 
buyer after the expiration of the ten day redemption period, but before the day set 
for the resale of the goods. The notice of resale is not required to state that the 
goods will be resold on a given date, unless the buyer sooner pays the balance due 
and interest and expenses, and therein the Uniform Act differs from the statute in 
force in New York before Sept. 1, 1922. However, it would seem highly probable 
that courts having equitable powers would hold that a tender of performance 
before the day set for the resale, although after the expiration of the statutory 
period for redemption, would make it the duty of the seller to accept such tender 
and allow the buyer to take back the goods. It would surely be inequitable to 
allow the seller, after such tender, to proceed with the foreclosure sale and pile up 
costs and compel the buyer to run the risk of having his equity wiped out by a 
sale at a sacrifice.” In Schnitzer v. Fruehauf Trailer Company, 283 App. Div. 
421, 128 N.Y.S.2d 242, affd, 307 N.Y. 876, 122 N.E.2d 754 (1954), the court held 
that a conditional seller could not properly reject a tender made by an assignee 
of the conditional buyer after the expiration of the ten-day redemption period but 
before sale. The language from the Commentaries on Conditional Sales set out 


above was quoted and expressly followed. 
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under the contract at the time of retaking and interest” plus payment 
of the “expenses of retaking, keeping and storage.”’* No provision is 
made in the UCSA regarding the buyer’s obligation to reimburse the 
holder for attorney’s fees. 


1. Effect of Acceleration Clause 


The acceleration clause, omnipresent in modern retail instalment 
contracts or accompanying promissory notes, presents a problem in the 
application of the UCSA redemption provision.®’ Due to the acceleration 
clause, whether operative automatically or at the option of the holder, 
the entire unpaid balance of the contract is invariably due at the time of 
repossession of a chattel by a holder acting under the typical retail 
instalment contract. Hence, the question becomes: Can the defaulting 
buyer redeem his property by paying only the amount of delinquent in- 
stalments, or do the words of the statute “amount due under the con- 
tract at the time of retaking” require him to tender the entire unpaid 
balance of the purchase price? Despite the fact that the whole of the 
unpaid balance is clearly “due” at the time of retaking if there is an 
acceleration clause, the judicial interpretation of this section has uni- 
formly been that the buyer may redeem his chattel upon payment of 
the instalments which would have been delinquent at the time of 
retaking without the operation of an acceleration provision.*® This con- 
struction of the statute is bolstered by the provision in UCSA Section 18 
that after the buyer has paid the requisite amount to redeem the goods 
he is entitled to recover “possession of them and to continue in the 
performance of the contract as if no default had occurred.” ‘The 
assumption made in the opinions is that if the presence of an acceleration 
clause were construed to require payment of the entire unpaid balance 
to redeem property, the clause allowing the buyer to continue in per- 
formance of the contract after redemption would be meaningless, for 
the contract would have been completed by the buyer’s full payment. 
Hence, the courts state that they have adopted the above-mentioned 
construction in furtherance of the canon of legislative interpretation 





56 UNIFORM CONDITIONAL SALEs AcT § 18. 


57 A typical acceleration clause follows: “In case default be made in and of 
said payments or any part thereof, or in case the holder hereof deems said 
indebtedness or any part thereof insecure, the holder of this note shall have the 
right at said holder’s option to declare the whole balance of this note then remaining 
unpaid to be at once due and payable without any demand on or notice to the 
maker.” 2 ConpiT. SALE—CHAT. Mort. Rep. 19,105. 


58 The first decision on this point remains the leading case. Street v. Com- 
mercial Credit Co., 35 Ariz. 479, 281 Pac. 46, 67 A.L.R. 1549 (1929). See also 
Commercial Credit Co. v. Street, 37 Ariz. 204, 291 Pac. 1003 (1930), to the same 
effect. Accord, Harlee v. Federal Finance Corp., 152 Atl. 596 (Del. Super. Ct. 
1930) ; Clark v. Tri-State Discount Co., 151 Misc. 679, 271 N.Y.Supp. 779 (Sup. Ct. 
1934) ; Cox v. General Motors Acceptance Corp., 59 §.D. 585, 241 N.W. 609 (1932). 
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which requires effect to be given to each provision of the statute.” A 
possible alternative construction is that the provision allowing the buyer 
to continue in the performance of the contract after redemption is 
applicable only in those instances where no acceleration clause is present, 
for it is quite possible that at the time of writing the statute in 1918 
the draftsmen did not anticipate the present ubiquity of acceleration 
clauses. 

In holding that under UCSA Section 18 a buyer may redeem upon 
payment of the amount which would have been due at the time of 
repossession as though there had been no acceleration clause, the courts 
have unquestionably been influenced by a belief that a contrary inter- 
pretation would frustrate the purpose of the statute. It is asserted that 
the statute in granting the buyer a right to redeem only if he can quickly 
raise the entire unpaid balance of the contract is affording the buyer an 
empty remedy, for if he is so strapped as to be overdue in his instalment 
payments he is unlikely to be able to produce the remainder of the 
contract price in a ten-day period.” 

Post-UCSA legislation has varied sharply on the effect of an 
acceleration clause. Maryland has expressly provided that a buyer may 
redeem by paying the amount due at the time of redemption without 
giving effect to the acceleration clause." Two of the recent retail 
instalment sales acts contain language so similar to that of UCSA 
Section 18 as to have perpetuated the mild ambiguity inherent in that 
measure. Contrariwise, an unequivocal requirement that the buyer 
must disgorge the entire amount of the unpaid balance as a condition 





59 “If we construe the first phrase [buyer may redeem ‘upon payment or 
tender of the amount due under the contract at the time of retaking’] as meaning 
the entire amount required to complete the payments and pass title, then it would 
seem the last phrase [‘continue in the performance of the contract as if no default 
had occurred’] has no meaning or effect, for payment of the full price completes 
the contract, and there is nothing further for the buyer to perform. If on the 
other hand we consider the first phrase as meaning the instalments then due in the 
absence of an acceleration ¢lause, the last phrase is given full force and effect, 
for the buyer on redemption has a ‘further performance of the contract’ incumbent 
on him, and he is in the precise situation as if no default had occurred.” Street v. 
Commercial Credit Co., 35 Ariz. 479, 485, 281 Pac. 46, 48, 67 A.L.R. 1549 (1929). 
This view is adopted in Clark v. Tri-State Discount Co., 151 Misc. 679, 271 
N.Y.Supp. 779 (Sup. Ct. 1934). 

60 This position is taken in Street v. Commercial Credit Co., 35 Ariz. 479, 
281 Pac. 46, 67 A.L.R. 1549 (1929); Harlee v. Federal Finance Corp., 152 Atl. 596 
(Del. Super. Ct. 1930); Clark v. Tri-State Discount Co., 151 Misc. 679 (Sup. Ct. 
1934). 

61 Mp. ANN. Cope art. 83, § 142 (1957). 

62 Conn. GEN. STAT. § 42-98(c) (1958); ILL. Rev. Stat. ch. 121 %, § 246 
(1957). See Vr. Rev. Stat. § 2779 (1947) where procedure for foreclosure of the 
conditional seller’s lien resembles foreclosure of a chattel mortgage and the statute 
states: “If the property is not redeemed by payment of the amount due . . . the 
property shall be sold as posted.” 











1959} STATUTORY DAMAGES 307 


of redemption has been adopted by four other states®* and by the UCC.™ 
It is conjectural why the UCC and other jurisdictions of like persuasion 
departed from the policy position which was so appealing to courts con- 
struing the UCSA—to the effect that allowing the buyer to redeem 
only if he is able to pay the entire balance due is of no substantial 
benefit to him. A possible explanation for the UCC view is that, 
realistically appraised, repossession is a last-ditch measure, relied on only 
after attempts at refinancing and renegotiation have proved futile. At 
this juncture the holder is justified in maintaining that the buyer has 
forfeited his right to further credit; hence, the repossessing holder is 
entitled to keep the chattel until the buyer can fully discharge the 
contract. 


2. Expenses of Retaking and Attorney’s Fees 


The UCSA requirement that the buyer seeking to redeem must 
accompany his tender of the amount due under the contract with a 
sum covering “expenses of retaking, keeping, and storage” of the repos- 
sessed chattel®® has set the pattern for subsequent legislation.** A minor 





63 Micn. Stat. ANN. § 23.628(25) (Supp. 1955); MINN. STAT. ANN. 
§ 511.19(3) (Supp. 1958) (“If the then owner of the contract so elects and the 
contract so provides, the buyer may be required to pay the entire balance of the 
purchase price. . . .”); Nes. Rev. Stat. § 69-301 (1950); N.D. Rev. Cope 
§ 28-29071 (Supp. 1953) (similar to Minnesota wording). The Michigan statute 
(Section 24) allows a repossessing holder at his option to reinstate the contract 
with a defaulting buyer if the buyer pays all past due instalments or makes other 
mutually satisfactory arrangements. But under Section 25 the buyer can redeem 
as a matter of right only upon payment of the unpaid time balance. See also 
TENN. Cope ANN. § 47-1302 (1956). 

64 Unirorm CoMMERCIAL CopE § 9-506 states that the buyer may redeem by 
“tendering fulfillment of all obligations secured by the collateral.” The comment to 
this section says: “The debtor must tender fulfillment of all obligations secured . . . 
if the agreement contains a clause accelerating the entire balance due on default in 
one instalment, the entire balance would have to be tendered.” 

65 Query: is this view sound unless the buyer is assured of adequate notice 
before repossession? Under the UCC no such notice is required, but standard 
business practice is to send a series of notices. See FEDERAL RESERVE Report pt. I, 
vol. 1, at 75. 

66 UniFoRM CONDITIONAL SALEs Act § 18. 

67 Conn. GEN. STAT. § 42-98(c) (1958) (“actual and reasonable expenses of 
any retaking and storing”); Itt. Rev. Stat. ch. 121 “4, § 246 (1957) (“any ex- 
penses of taking, keeping and storage”); Mp. ANN. Cope art. 83, § 142 (1957) 
(“actual and reasonable expenses of retaking and storing”); Micu. Stat. ANN. 
§ 23.628(25) (Supp. 1955) (“costs of retaking, repairing, repossessing and 
storing”) ; MINN. STAT. ANN. § 511.19(3) (Supp. 1958) (“all costs and expenses 
of the retaking’); Nes. Rev. Strat. § 69-301 (1950) (“reasonable cost of taking 
and keeping the same”); N.D. Rev. Cope § 28-29071 (Supp. 1953) (“all costs and 
expenses of the retaking”); VT. Rev. Stat. § 2779 (1947) (“costs and expenses 
incurred by such breach of condition”); UNnirorm ComMerciaL Cope § 9-506 
(“expenses reasonably incurred by the secured party in retaking, holding and 
preparing the collateral for disposition, in arranging for the sale. . .’’). 
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refinement that has found its way into several of the recent statutes 
and the UCC is the statement that a redeeming buyer need only pay 
“reasonable” expenses.°° Under some statutes the obligation of the 
buyer to pay the expenses of repossession and storage has been condi- 
tioned on certain conduct of the holder of the contract. Hence, in 
Michigan the buyer is excused from paying the expenses of retaking 
when the seller repossessed within fifteen days after default. In 
Illinois,"° Maryland’? and New York” the buyer’s obligation to pay 
expenses arises only if the holder has given the buyer notice of intent to 
repossess a given number of days before the retaking. On the other 
hand, in Nebraska the buyer’s conduct can excuse him from the duty 
of paying expenses upon repossession, for in that state if the buyer 
surrenders the chattel to the holder without legal process no costs are 
chargeable to the buyer upon redemption.” 

If legal process is used to retake a chattel, a major element of the 
holder’s expense of repossession will be legal expenses, including 
attorney’s fees. The UCSA and the subsequent retail instalment sales 
acts are silent on whether a buyer must pay legal fees incident to 
repossession as a condition of redemption. What scant authority exists 
suggests that legal costs may be recoverable either under the general 
statutory provision relating to “expenses of retaking”’* or under a clause 





68 See statutes cited note 67 supra for Connecticut, Maryland, Nebraska 
and the UCC. 

69 MicH. STAT. ANN. § 23.628(25) (Supp. 1955). 

70 ILL. Rev. STAT. ch. 121 1%, § 246 (1957) (notice “stating buyer’s default” 
must be given to buyer at least five days before the default). 

71 Mp. ANN. Cope art. 83, § 141 (1957) (notice ten days before repossession 
stating: intent to repossess, time of intended repossession, and buyer’s rights in case 
the goods are repossessed). 

72.N.Y. Pers. Prop. Law § 78 (same as notice required in Illinois statute 
note 70 supra). 

73 Nes. Rev. STAT. § 69-301 (1950). 

74 See Triple Cities Construction Corp. v. Byers Machine Co., 172 Misc. 519, 
15 N.Y.S.2d 89 (1939), rev'd, 259 App. Div. 451, 19 N.Y.S.2d 709, appeal denied, 
259 App. Div. 955, 20 N.Y.S.2d 844 (1940). The court said: “While property sold 
under a conditional sales agreement may at times be retaken without resort to 
legal process, there are times when such process is necessary. Moreover, there are 
circumstances which would undoubtedly justify a seller in seeking the advice and 
guidance of counsel as to his right to seize the property and the method by which 
such right ought to be exercised. This would be particularly true where there is a 
dispute concerning the subject matter of the sale, the terms of the agreement, or 
where negotiations are carried on with regard to a compromise of some of the 
terms of sale. It is unreasonable to assume that the legislative intent envisaged 
the statute as self-executing, or that all laymen would be sufficiently acquainted 
with the intricacies of legal precedent and construction to properly determine their 
rights in connection therewith. We think, therefore, that a reasonable fee for 
services of counsel may be justly and properly included under many conditions 
incident to the act of repossession.” 259 App. Div. at 452, 19 N.Y.S.2d at 710. The 
court in this case believed the contract clause covering attorney’s fees to be 
superfluous. 
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in the contract specifically granting the holder a right to demand legal 
expenses upon redemption.” It is questionable whether the general 
provision common to conditional sale contracts subjecting the buyer to 
liability for payment of attorney’s fees upon default adequately covers 
this situation."® With commendable clarity, the UCC sets forth reason- 
able attorney’s fees and legal expenses, to the extent provided in the 
agreement and not prohibited by law, as a part of the obligation a 
buyer must meet to redeem his chattel.” 
Resale 

After redemption, the right of resale constitutes the second major 
statutory reform devised to relieve the buyer of the consequences of the 
harsh common-law rule allowing forfeiture of the buyer’s interest upon 
repossession. Pre-UCSA examples of statutory regulations designed to 
avoid forfeiture fell into three patterns. First, Missouri and Ohio 
adopted the most direct approach to the prevention of forfeiture in 
providing that the seller could not retake goods upon default unless he 
restored to the buyer the sum already paid in by the buyer, less the 
reasonable value of the use of the property."* Second, in Massachusetts 
and Pennsylvania a buyer had the option of demanding a resale and 
was entitled to any surplus existing after the proceeds had been applied 
to payment of the unpaid balance of the contract price and the expenses 
of repossession and resale.” In the third class of jurisdicitions, New 
York and Tennessee, resale was compulsory, and the seller was under 
an obligation to resell after repossession and to return to the buyer the 
excess over the unpaid contract price and expenses of the retaking and 
resale of the chattel.*° 

75 In Reimer v. Sheets, 149 N.E.2d $54 (Ind. App. 1958), the court, although 
it found no clause specifically authorizing the holder’s recovery of attorney’s fees 
upon redemption, indicated that it would enforce such a clause if it were present. 

76 The clauses referring to attorney’s fees in Reimer v. Sheets, supra note 75, 
applied only when the holder repossessed and resold and sued for a deficiency or 
when he sued for the unpaid price. 

77 UNIFORM COMMERCIAL CopE § 9-506. 

78 Commissioners’ Note, 2 UNiForM Laws ANN. 32 (1922). Neither Missouri 
nor Ohio has adopted the UCSA and both have retained these provisions. Mo. 
ANN. STAT. § 428.110 (1952) states that it shall be unlawful for the vendor to 
retake possession without refunding to the buyer the money paid in less reasonable 
compensation for the use of the property which shall not exceed twenty-five per 
cent of the amount so paid. Onto Rev. Cope § 1319.14 (1953) provides that where 
the buyer has paid in over twenty-five per cent of the contract price before default, 
the holder may not retake without restoring the money paid in after deducting 
reasonable compensation for the use of the property, not exceeding fifty per cent 
of the amount paid. 

79 Commissioners’ Note, 2 UNniForM Laws ANN. 32 (1922). Both Massachu- 
setts (Mass. ANN. Laws ch. 106, §§ 1-101 to 9-507 (1958)) and Pennsylvania 
(Pa. Stat. ANN. tit. 12A §§ 1-101 to 3-806 (1954)) have since adopted the UCC. 

80 Commissioners’ Note, 2 UNiForM Laws ANN. 32 (1922). New York (N.Y. 
Pers. Prop. Law §§ 60-80) has since adopted the UCSA. Tennessee did not adopt 
the UCSA and has retained this statute. TENN. CopE ANN. §§ 47-1302 to 47-1307 
(1956). 
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The draftsmen of the UCSA chose to adopt the compulsory resale 
approach in the belief that only an automatic provision would extend 
adequate protection to defaulting consumers. The commissioners ex- 
plained their action in these words: 

Many buyers of goods on conditional sale contracts are men 

of small means, little versed in the law and unfamiliar with 

correct business methods. They will not, it is believed, be apt 

to take advantage of an optional resale provision. They will 

not ordinarily know of it. It may be said that, if they are 

careless with respect to their own rights, they do not deserve 

protection. But the answer is that they frequently will not 
know what their rights are, that they are a class of buyers 
who are frequently very needy and ignorant.*! 

Under the UCSA, however, the seller’s duty to resell becomes 
obligatory only in instances where the buyer has paid in at least fifty 
percent of the purchase price at the time of retaking.** In such a case, 
the seller must sell the repossessed article at public sale,** within thirty 
days after retaking™* and upon ten days’ notice of intent to sell. If 





81 Commissioners’ Note, 2 UN1FoRM Laws ANN. 33 (1922). 

82 UNIFORM CONDITIONAL SALEs AcT § 19. 

83 Jbid. Section 19 expressly allows the seller to bid for the goods at the 
resale. In Bulldog Concrete Forms Sales Corp. v. Taylor, 195 F.2d 417 (7th Cir. 
1952), the court held that, where due publicity had been given, a sale in a lawyer’s 
office would comply with the statutory requirement of a public sale. “For the 
validity of a ‘public sale’ to meet the requirements of the Act, it is only necessary, 
so far as the place is concerned, that the sale be held in a place which is accessible 
to those invited to attend... .” 195 F.2d at 426. 

84 Indiana (IND. ANN. STAT. § 58-817 (1957 Replacement Vol.)) and New 
York (N.Y. Pers. Prop. Law § 79) have amended UNIFORM CONDITIONAL SALES 
Act § 19 to provide that where the seller takes possession of the goods by legal 
process, the seller may hold such goods for a period not to exceed thirty days after 
entry of judgment entitling seller to possession of the goods before holding a resale. 

85 “The purpose of the notice is to inform prospective bidders of the sale in 
order to secure a good price for the article to be sold and also to apprise the 
conditional vendee of it in order to enable him to protect his interests by buying 
in the article or by working, up interest in the sale. . . .’ Commercial Credit Corp. 
v. Lawley, 135 A.2d 546, 549 (N.J. Super. 1958). The majority interpretation of 
the interrelationship of the ten-day redemption period and the ten-day notice period 
of Section 19 is that they may run concurrently; hence, the ten-day notice of resale 
may be given during the redemption period. See Plainfield Motor Co. v. Salamon, 
13 N.J. Misc. 570, 180 Atl. 428 (1935); Eisenberg v. Commercial Credit Corp., 
267 N.Y. 80, 195 N.E. 691 (1935); Fisk Discount Corp. v. Brooklyn Taxicab Trans. 
Co., 270 App. Div. 491, 60 N.Y.2d 453 (1946); Commercial Credit Corp. v. 
Ornstein, 245 App. Div. 815, 281 N.Y.Supp. 321 (1935); Strickland v. Hare & 
Chase, Inc., 217 App. Div. 196, 216 N.Y.Supp. 506 (1926); Commercial Credit 
Corp. v. Goldberg, 130 Misc. 597, 224 N.Y.Supp. 177 (Sup. Ct. 1927). Contra, 
Uptown Transp. Corp. v. Fisk Discount Corp., 150 Misc. 829, 270 N.Y.Supp. 273 
(Sup. Ct. 1934). What is the effect of the seller’s failure to comply with statutory 
requirements regarding notice of sale and time and place of sale? One effect is 
that the seller loses his right to hold the buyer on a deficiency judgment for any 
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the buyer has not paid at least fifty per cent of the purchase price at the 
time of retaking, the seller is under no duty to sell unless the buyer 
requests resale by notice within ten days after retaking.°® The principle 
of compulsory resale is receded from by the UCSA where less than 
fifty per cent of the price has been paid for the reason that in such cases 
depreciation has often consumed the buyer’s equity. If resale is of no 
utility to the buyer in this situation, so the commissioners reasoned, the 
seller should not be obliged to go through this troublesome and expensive 
ritual unless the buyer so desires.°7 UCSA Sections 21 and 22 order the 
proceeds of resale be allocated to the expenses of resale, retaking and 
storing the goods, and to satisfaction of the balance due under the con- 
tract. Any surplus shall be paid to the buyer;®* any deficiency shall be 
recoverable from the buyer or his successors in interest.*® Where the 
seller is under no duty to resell, he may either (1) retain the goods 
without obligation to account to the buyer and the buyer is discharged 
of all his undertakings under the contract; or (2) voluntarily resell 
under the formalities prescribed by Section 19.°' If he chooses the 





balance due after resale. See Oneida Nat. Bank & Trust Co. v. Manikas, 10 Misc. 
2d 671, 175 N.Y.S.2d 612 (1958) (voluntary resale under Section 20); Circle B 
Motors, Inc. v. Reilly, 7 Misc. 2d 71, 169 N.Y.S.2d 582 (1958); Carter v. Brockway 
Motor Co., 158 Misc. 558, 285 N.Y.Supp. 64 (1935) (voluntary resale under 
Section 20); Ellner v. Commercial Credit Corp., 137 Misc. 251, 242 N.Y.Supp. 720 
(1930) (voluntary resale under Section 20) ; Capitol Dist. L.A.W. Corp. v. Blake, 
136 Misc. 651, 241 N.Y.Supp. 476 (1930) (voluntary resale under Section 20) ; 
West Virginia Mack Sales Co. v. Brown, 139 W. Va. 667, 81 S.E.2d 103 (1954) 
(S$ sold in his own right several months after repossession). See also Bulldog Con- 
crete Forms Sales Corp. v. Taylor, 195 F.2d 417 (7th Cir. 1952). A second conse- 
quence of the seller’s violation of the statute is that he is subject to a damage suit 
by the buyer for conversion. Berge v. Yellow Mfg. Acceptance Corp., 57 S.D. 306, 
232 N.W. 45 (1936). See also UNiForM CONDITIONAL SALES AcT § 25. 

86 UniFORM CONDITIONAL SALEs Act § 20. 

87 Commissioners’ Note, 2 UNiForM Laws ANN. 34 (1922). 

88 See Sturman v. Polito, 161 Misc. 536, 291 N.Y.Supp. 621 (1936), where a 
contract provision stating that upon default all sums paid in are forfeited was 
held to be void as against public policy. 

89 Seller is not entitled to the deficiency unless he has resold the chattel in 
compliance with requirements of the statute. See Goldberg v. Aronowsky, 248 App. 
Div. 915, 290 N.Y.Supp. 777 (1937), and cases cited note 44 supra. 

80 UNIFORM CONDITIONAL SALES AcT § 23. If the seller is under no obligation 
to make a compulsory resale within Sections 19 or 20, he may do anything he 
wishes with the goods, including selling them, but he has no right to a deficiency 
judgment against the buyer unless he complies with the statutory requirements 
regarding voluntary resale. See note 48 supra. 

91 UniFoRM CONDITIONAL SALES AcT § 20. Despite the wording of Section 20 
to the effect that when one voluntarily resells he must comply with the “same 
requirements” as set forth in Section 19, the courts have held that the provisions of 
Sections 19 and 20 requiring resale within thirty days of repossession do not 
apply to a voluntary resale; hence, the seller need only resell within a reasonable 
time after repossession. Stark & Son v. Licastro, 127 N.J.L. 380, 22 A.2d 768 
(1941) ; In re White Allom & Charles Roberson of London, Inc., 253 App. Div. 220, 
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latter course of action he may hold the buyer for any resulting 
deficiency.*? 

The common-law rules regarding election of remedies are modified 
by UCSA Section 24 which specifically gives the seller a night to sue 
for a deficiency after retaking and resale; moreover, the seller may re- 
take goods after bringing an action for the price or recovering a judg- 
ment in such action. UCSA Section 25 grants to the buyer the night 
to recover from his seller his actual damages, if any, and in no event 
less than one-fourth of the sum of all payments which have been made 
under the contract, where the seller has violated the provisions of the 
statute relative to redemption and resale.** The buyer’s actual damages 
where the seller failed to make a proper resale have been measured by 
deducting the balance due on the contract from the value of the chattel 
at the time the seller retook it and allowing the buyer the difference.” 

Only two of the states enacting retail instalment sales legislation— 
Connecticut” and Florida**—have adopted the UCSA’s two cardinal 
principles of consumer protection in resale regulation: that resales of the 
goods of a defaulting buyer should be both compulsory and automatic. 
Each of these states has retained the UCSA’s provision making com- 
pulsory resale conditional upon the buyer’s payment of more than fifty 
per cent of the purchase price. Maryland has a similar requirement, but 
departs from the UCSA pattern by conditioning the seller’s duty to 
resell upon the buyer’s written request that the goods be resold.*’ In 
answer to the belief of the draftsmen of the UCSA that resale to be 
worthwhile must be automatic lest ignorance deprive the unwary buyer 





1 N.Y.Supp. 715 (1938); Central Acceptance Corp. v. Massey, 107 W. Va. 503, 148 
S.E. 864 (1929). 

92 Bulldog Concrete Forms Sales Corp. v. Taylor, 195 F.2d 417 (7th Cir. 
1952). See also cases cited note 44 supra wherein courts held that seller conducting 
voluntary resale lost his right to sue for deficiency by reason of his failure to meet 
the requirements of the statute regarding notice or time and place of sale. 

93 For cases construing Section 25, see Harlee v. Federal Finance Corp., 
160 Atl. 906 (Del. Super. 1932) ; Autocar Sales & Service Co. v. Hansen, 270 N.Y. 
414, 1 N.E.2d 830 (1936); Sheeley Bros. v. International Harvester Co., 243 App. 
Div. 831, 278 N.Y.Supp. 134 (1935); LaRocca Builders, Inc. v. Sanders, 230 App. 
Div. 594, 245 N.Y.Supp. 262 (1930); Manhattan Taxi Service Corp. v. Checker 
Cab Mfg. Co., 226 App. Div. 624, 236 N.Y.Supp. 559 (1929); U.S. Taxi Corp. v. 
Mogul Finance Corp., 140 Misc. 386, 250 N.Y.Supp. 549 (1931). 

94 Fisher v. Stewart Motor Corp., 132 Misc. 225, 228 N.Y.Supp. 549 (1928) 
(truck selling for $2,275 found to be worth $1,550 at time of seizure nine months 
later; buyer given $684 after deducting balance due on contract, $866, from value 
of truck) ; Berge v. Yellow Mfg. Acceptance Corp., 57 S.D. 306,232 N.W.45 (1930) 
(truck selling for $2,619 held worth $1,700 at time of retaking; buyer allowed $932 
in damages after deducting balance due on contract, $768, from value of truck and 
adding interest). 

95 Conn. GEN. STAT. § 42-98(d) (1958). 

96 FLa. Stat. ANN. § 520.11 (Supp. 1958). 

97 Mp. ANN. Cope art. 83, § 143 (1957). 
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of his statutory protection, the Maryland act requires the seller to give 
the buyer full notice of his rights regarding resale within five days after 
repossession.°® 


Michigan” and Illinois have abandoned compulsory resale in 
their retail instalment sales legislation and have radically departed from 
the UCSA approach to the function of resale as a device for consumer 
protection. The Michigan statute states that if a repossessed vehicle is 
not redeemed by the buyer, he “shall forfeit all claim to such motor 
vehicle . . . and the repossessed motor vehicle may then be sold. . . .”? 
However, in cases where less than $2,000 is financed and the buyer has 
paid in an amount equal to eighty per cent or more of the time balance 
at the time of his default, the seller must, within five days after repos- 
session, elect either (1) to retain the vehicle and release the buyer from 
further obligation under the contract, or (2) return the vehicle to the 
buyer at the seller’s expense and be limited to an action to recover the 
balance of the indebtedness.'°* This statute is not a model of lucidity. 
Manifestly, where the eighty per cent clause does not apply, the seller 
“may” resell and seek a deficiency; but what if he does not choose to 
resell? Can he elect to treat the vehicle as his own, forfeit the buyer’s 
payments, and release the buyer from further liability? The literal 
import of the statute, due to the use of the word “may” in the portion 
of the statute quoted above, seems to favor this construction.1* The 
Illinois measure is obviously patterned after the Michigan act, but clari- 
fies the issue left obscure in the Michigan statute in providing that “the 
holder may retain the goods or at his election resell the goods, If the 
holder does not resell the goods within a reasonable time after retaking, 
he shall be deemed to have elected to retain the goods and release the 
buyer from any further obligations under the contract.”2 It is 
questionable whether either the Michigan or Illinois statute provides any 
effective protection against forfeiture of the buyer’s interest.’ 


98 Mp. ANN. Cope art. 83 § 141 (1957). 

99 Micn. STAT. ANN. §§ 23.628(26)-(27) (Supp. 1955). 

100 ILL. Rev. STAT. ch. 121 4, §§ 247-49 (1957). 

101 Micn. STAT. ANN. § 23.628(26) (Supp. 1955). 

102 Micn. STAT. ANN. § 23.628(27) (Supp. 1955). 

103 THe BIENNIAL REPORT OF THE ATTORNEY GENERAL OF MICHIGAN No. 1525 
470, 473 (1952) seems to lend credence to this view. See Cudlip & Tindall, The 
Michigan Motor Vehicle Sales Finance Act, 31 Micn. B.J. 14, 25 (1952). 

104 Itt. Rev. Stat. ch. 121 %, § 247. 

105 See Britton & Ulrich, The Illinois Retail Installment Sales Act—Historical 
Background and Comparative Legislation, 53 Nw. U.L. Rev. 137, 166 (1958), where 
the following statement is made regarding the Illinois statute: “There is no pro- 
vision for compulsory resale except that if there is no sale within a reasonable 
time the buyer is released from further obligation. The result is that if the buyer 
fails to redeem the holder may both retain the buyer’s payments and forfeit his 
interest in the goods, but only by releasing the buyer from further obligation.” 
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The conviction that a buyer with a substantial equity is entitled as 
a matter of right to compulsory resale has guided the draftsmen of the 
UCC in providing that if a buyer of consumer goods has paid sixty 
per cent of the cash price the repossessing seller must resell.‘ On the 
supposition that if less than sixty per cent of the price has been paid in, 
the parties are often better off without resale, the code allows a holder 
in such cases to notify the buyer that he wishes to retain the repossessed 
goods in full satisfication of the obligation, and, unless the buyer objects 
in writing within thirty days, the holder may thus avoid resale.” 


1. Mode and Time of Resale 


The UCSA procedure for resale was obviously modeled on the 
somewhat rigid, formal procedure for foreclosure of chattel mort- 
gages."°* The sale must be public; at least three notices must be posted 
in different public places; if at the time of taking more than $500 has 
been paid on the purchase price, newspaper publication of the notice is 
prescribed. The sale must be held within thirty days after the re- 
taking.1 Three of the new statutes depart radically from the UCSA 
in allowing the private sale of repossessed goods as an alternative to the 
public sale."?° The buyer’s interest in having the goods sold at a reason- 
able price—sometimes thought to be in jeopardy when the resale is 
private—is secured in some of these statutes by a provision to the effect 
that the reasonableness of a resale price may be judicially determined in 
any action brought by the seller for a deficiency judgment. After such 
determination, the seller is allowed to recover only the difference be- 
tween the balance owing by the buyer and the reasonable or actual resale 





106 UniFoRM COMMERCIAL Cope § 9-505(1). 

107 UNIFORM COMMERCIAL CopE § 9-505(2). 

108 “It was the intention of the draftsmen of the Act to provide in Sections 
19 to 23 a foreclosure sale system, for the purpose of protecting the equity of the 
conditional buyer and insuring the return to him of such proportion of his part 
payments as are equitably due him. In taking such action with respect to con- 
ditional sales the authors of the Uniform Act were but following the precedent set 
with respect to the companion credit device, the chattel mortgage.” Bogert, 
Commentaries on Conditional Sales, 2A UNirormM Laws ANN. 159 (1924). 

109 UniFORM CONDITIONAL SALEs Act § 19. In referring to a provision in the 
old New York statute allowing sixty days for resale, the following is said: “This 
seems a needlessly long period. It is believed that, if the buyer does not redeem the 
goods, the seller should be allowed to dispose of the matter by resale as soon as he 
can do so with due regard to protection of the buyer’s rights. Ten days after the 
period of redemption has expired seems long enough in which to advertise the 
resale.” Commissioners’ Note, 2 UniForm Laws ANN. 33 (1922). 


110 Conn. Gen. STAT. § 42-98(d) (1958); FLa. Stat. ANN. § 520.11 (Supp. 
1958); Int. Rev. Stat. ch. 121 1%, § 247. Maryland and Michigan still require 
public sale. Mp. ANN. Cope art. 83, § 143 (1957); Micn. Stat. ANN. § 23.628(26) 
(Supp. 1955). 
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price, whichever is greater.’ Moreover, the UCC allows the extended 
period of ninety days for the holder to resell the goods.’ 


CONCLUSION 


The problem of adjusting by damages and other remedies the 
competing claims of sellers, finance companies and buyers upon default 
by the buyer of a conditional sale contract is exasperatingly difficult to 
solve. The variations in these cases as to who the parties are and what 
they are claiming are infinite. The kinds of defaulting buyers run the 
gamut from the hardened “skip artist” to the innocent gull who should 
never have been extended credit in the first place. One can assume that 
the vast majority of sellers and financial institutions are honest, for they 
cannot, in response to social pressures, if for no other reason, afford to 
be otherwise; nevertheless, the files of the “better business bureaus” 
bulge with tales of their misdeeds.’™ 

The reputable seller or finance company desires to carry a de- 
faulting seller as long as there is reasonable hope of his performing the 
contract; they abhor the inconvenience and red-tape inherent in repos- 
session and resale, for which the finance companies and banks are so 
ill-equipped.'"* These businessmen might well resent cumbersome, ex- 
pensive statutory controls limiting their ability to protect their invest- 
ment adequately in those cases where they do encounter a defaulting 
buyer intransigent in his refusal to pay or beyond hope in his financial 
ability to perform. These sellers would probably not think it immoral 
or dishonest to employ, in the absence of statute, a harsh conditional 
sale contract designed to give every possible advantage to the seller, 
for they would temper their use of this agreement with discretion and 
would call upon the extreme remedies in such a contract only when they 
were justified. But not all sellers or financiers have proved to be honest, 
and in the cut-throat competition of retail selling, the temptation to take 


111 Conn. GEN. STAT. § 42-98(d), (g) (1958); Itt. Rev. Stat. ch. 121 ¥%, 
§ 249 (1957); Micnu. Stat. ANN. § 23.628(27) (Supp. 1955). 

112 UNIFORM COMMERCIAL CopE § 9-505(1). 

113 Besides the abuses in repossession to be recounted below, finance charge 
“packing,” credit life insurance, and “balloon” notes constitute some of the current 
matters for concern in the conduct of retail instalment sales. For a discussion of 
“packing,” see Wis. STATE BANKING COMM’N & INTERIM ApDviIsORY LEGISLATIVE 
ComM. TO INVESTIGATE FINANCE COMPANIES, REPORT 33-38 (1935); Note, Is Control 
of Dealer Participation a Necessary Adjunct to Regulation of Installment Sales 
Financing? 28 Inp. L.J. 641 (1953); General Motors Acceptance Corp. v. Comm’r. 
of Banks, 258 Wis. 56, 59, 45 N.W.2d 83, 85 (1950). For a discussion of possible 
abuses of credit life insurance, see Larson, Problems of State Regulation, 1957 
Ins. L.J. 376; Mors, Small Loan Laws & Credit Insurance, 1954 Ins. LJ. 
778. Relative to the vices of balloon notes, see Donaldson, An Analysis of Retail 
Installment Sales Legislation, 19 Rocky Mr. L. Rev. 135, 144 (1947). 

114 “Repossessions . . . may be viewed as a last resort to the solution of 
delinquency.” FEDERAL Reserve Report pt. I, vol. 1, at 78. See also note 41 supra. 
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advantage of the unwary consumer must be tantalizing.""* The social 
and economic pressures that force most retailers to hew to the line of 
rectitude are not always present. Certainly there are urban areas where 
a seller can do a flourishing business for an indeterminate period of 
time with no need ever to deal with a customer a second time.’’® One 
need not always sell integrity to stay in business. 





115 From the personal experiences of one who was allowed to accompany a 
repossession crew in a large Midwestern city, the following is quoted: “If the 
buyer defaults on the contract, and there is no way to realize anything more on 
the debt, the seller will repossess the merchandise. Though the law says one may 
not repossess by self help if a breach of the peace will result, this presents no 
hinderance to this seller; for he simply pays no attention to it. For example, a 
buyer was in default on a home freezer. We went to his house, which was above 
a brick garage, at 1:30 a.m. The husband and wife were awakened, and immedi- 
ately the men I was with began to remove the door to the house and to disconnect 
a gas line to a stove which had to be removed in order to get the freezer out. 
The five children who were asleep were transferred to another bed because it was 
necessary to turn the bed on its side to remove the freezer. The entire repossession 
took only twenty-five minutes even though the vendee kept protesting and 
screaming. In another case we went to a home on Saturday morning to repossess 
a couch. The woman, about eight months pregnant, violently objected to our 
presence, and in no uncertain terms told us to get out. We paid no attention to 
her, and the other man with us began removing the couch until the woman’s hus- 
band came out of the bedroom pointing a gun at us. Through a good deal of fast 
talking we got out of there alive, and believe it or not, the husband ended up 
helping us carry it out, though his wife was quite sad about the matter. To repay 
the vendee for pulling the gun on us, the man in charge of the repossession told 
the others to put the couch in the empty lot next to the buyer’s apartment, and 
then he proceeded to burn the merchandise in front of the vendee. In this case 
only forty dollars remained unpaid on the couch so there was no loss to the vendor. 
But if the couch were resold pursuant to the Installment Sales Act, there would 
have been surplus.” Grossman, Repossession as Related to Conditional Sales Con- 
tracts (unpublished manuscript in Library of University of Illinois College of Law 
1958). 

116“This writer spent three days in a credit furniture store watching the sales 
operation and going out on repossessions with the seller. The company financed 
its own paper and this made it possible for me to view the operation from the 
time of the sale to the dissolution of the buyer-seller relation which almost always 
took place after the buyer once dealt with this seller. The typical dealing was as 
follows: The buyer walked into the store and after showing interest in a phono- 
graph for example, he was offered $50 cash if he would buy this model. Because 
of the $50 cash in hand, the buyer would generally agree to the purchase though 
the price seemed a little high. In one case the buyer purchased for $250 a phono- 
graph, costing the vendor slightly over $100. The buyer stepped into an office with 
the salesman and signed a conditional sales contract and a wage assignment, both 
in pencil. The buyer’s happiness after the purchase was to be shorter than he 
anticipated. A week later the buyer got a bill of sale and a coupon book. I was 
present when one such customer came in to complain about the bill of sale which 
stated that he was obligated to pay $456 when he formerly agreed with the vendor 
to pay $250. The vendee received no copy of the contract as required by the 
Retail Installment Sales Act, and moreover, the buyer signed the contract 
when all the spaces were entirely blank, also a violation of the statute. After the 











1959] STATUTORY DAMAGES 317 


The market place will continue to be one of the principal arenas 
of free society wherein a substantial portion of the public sits in constant 
judgment on the effectiveness of legal controls. There are few in- 
stances where the law more directly touches the masses than in the 
burgeoning area of retail instalment selling. The uninformed, oversold 
consumers who, in response to the pressures of social status and mass- 
media advertising, find themselves irretrievably overcommitted must be 
protected. Just so the seller and financier who make possible the present 
lofty standard of living by assuming the risks of advancing credit are 
worthy of effective legal assistance in safeguarding their legitimate in- 
terests. A balance must be struck between their competing interests, but 
how is this to be done? 

The common law proved massively ineffectual in achieving the 
desired adjustment between the parties in this area. The doctrines of 
election of remedies and forfeiture of the buyer’s interest upon default 
were found to be too arbitrary and inexact—as well as subject to too 
much abuse—to provide a practical solution to the problem of default 
in conditional sales. Nor has industry regulation by form contract been 
the answer, for it is dependent on an attitude of paternalism on the 
part of sellers toward their customers that cannot be expected to thrive 
in the hot competition of retail selling. 

Legislative intervention — sustained, comprehensive legislation, as 
distinguished from the sporadic, fragmentary type — was needed. It 
came first in the form of Professor Bogert’s UCSA. This grand old 
statute was a reaction to the chaos of judicial control of conditional 
sales and to the inequities of the conditional sale form contract—and 
the reaction was a violent one. The free-wheeling law of conditional 





buyer left, the contract was filled out by the seller. The price inserted in the 
contract in this particular instance was $325, and with finance charges for fifteen 
months it came to $456. The seller was questioned on why his finance charge was 
over fifty per cent (agreed price-$250). The seller told him he would have to 
wait until the contract could be obtained from the bank to find out where any 
possible mistake could be. The buyer was told not to do anything until he heard 
from the vendor. After the buyer left, the credit manager told me what would 
be done. The seller would do nothing on the contract, and since the buyer would 
not pay until hearing from the seller, he would be in default. After this, the seller 
will simply tie up the buyer’s wages by sending a wage assignment to his employer. 
Incidentally, if the purchaser moved to a new job, the seller will simply erase the 
name of the old employer and insert the new one’s name. This is one reason for 
having everything in pencil. The buyer then has only one recourse. He will have 
to come into the vendor’s store and make payment in order to get a release of the 
wage assignment. Sometimes, when a purchaser defaults and comes in saying that 
the monthly payments are too large for him to meet, the seller will refinance the 
transaction. He will add up the old indebtedness, which includes the previously 
computed finance charge, put this on a new contract and add on another finance 
charge, telling the buyer that when the new contract is discounted at the bank, 
it will cost an additional interest charge.” Grossman, Repossession as Related to 
Conditional Sales Contracts (unpublished manuscript in Library of University of 
Illinois College of Law 1958). 
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sales, wherein the conditional seller luxuriated in a legal climate of 
minimal judicial restraint, was pressed into the rigid mold of the chattel 
mortgage. Hence, upon default by the buyer, it was thought that the 
rights of the parties were best adjusted by adopting the formalized, 
if not stilted, procedure for foreclosing a chattel mortgage—compulsory 
resale, public in nature, within a short time after repossession; the 
forfeiture doctrine of the common law was swept away and the election 
of remedies rule was tamed. The result was that the defaulting buyer 
was overprotected, often to his detriment. Several of the new retail 
instalment sales statutes covering default adopted in general the UCSA 
format with a few improvements, such as allowing private resale as an 
alternative to public sale.™ 

Though it owes much to the UCSA, the UCC has introduced 
some bold innovations designed to bring the requirements of resale more 
into harmony with sound business practices and away from the in- 
flexibilities of chattel mortgage procedures. Though the UCC retains 
compulsory resale, the buyer is allowed to renounce his right to it after 
default,""* while under the UCSA it was problematical whether a 
waiver without new consideration would be effective even after de- 
fault. In place of the UCSA provision that an article be held at 
least ten days after repossession before resale,’?° the UCC requires only 
that reasonable notification of the intended sale be given so that the 
parties entitled to receive it will have sufficient time to take steps neces- 
sary to protect their interests.7*2 In contrast to the UCSA stipulation 
that resale must come not more than thirty days after repossession,’ 
the UCC abandons any set period except in the case of consumer goods 
which must be sold within ninety days.’** This change is in accord with 
the policy of the UCC “to encourage disposition by private sale through 
regular commercial channels,”!** in the belief that the interests of all 
parties are better safeguarded if the retailer is allowed to sell repossessed 
merchandise in the same manner as his other inventory, having the 
privilege of holding the goods a long enough period of time to take 
advantage of optimum market conditions. The only restrictions placed 
upon the secured party’s, method of resale by the UCC is that it must be 
commercially reasonable. The words of the code best show this attitude: 





117 Others like the Michigan statute departed fundamentally from the UCSA 
pattern. 

118 UniForM COMMERCIAL Cope § 9-505(1). 

119 See, ¢.g., Adler v. Weis & Fisher Co., 218 N.Y. 295, 119 N.E. 1049 (1916); 
Laufer v. Burghand, 146 Misc. 39, 261 N.Y.Supp. 364 (1932); Fisher v. Stewart 
Motor Corp., 132 Misc. 225, 228 N.Y.Supp. 549 (1928); Grossman v. Weiss, 129 
Misc. 234, 221 N.Y.Supp. 266 (1927). 

120 UnirorM CONDITIONAL SALEs Act § 19. 

121 UntrorM COMMERCIAL Cone § 9-504(3). 

122 UnirorM CONDITIONAL SALES AcT § 19. 

123 UniFoRM COMMERCIAL CopE § 9-505(1). 

124 UnrrormM CoMMERCIAL Cope § 9-504, comment 6. 
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Disposition of the collateral may be by public or private 
proceedings and may be made by way of one or more con- 
tracts. Sale or other disposition may be as a unit or in parcels 
and at any time and place and on any terms but every aspect 
of the disposition including method, manner, time, place and 
terms must be commercially reasonable.’*° 
If the secured party fails to employ commercially reasonable methods of 
resale, the UCC grants the buyer the right to recover actual loss or, 
in any event, not less than the finance charge plus ten per cent of the 
cash price.1?6 

The enormity of the scope and variation of human activities and 
attitudes encompassed by the problem of default in conditional sales 
renders effective legislative regulation of this seething spectrum of con- 
flicting interests and demands a most challenging task. The UCC, 
though doubtless not free from fault, depending on the critic’s own set 
of values, is by a wide margin the best piece of legislation in the area. 
With four adoptions of the UCC and increased agitation for its passage 
in several states, the code’s solution of the default problem promises to 
be the law of the land within a generation. 





125 Unirorm COMMERCIAL Cope § 9-504(3). 
126 Uwirorm ComMMERCIAL Cope § 9-507(1). 








RESTITUTION REMEDIES IN CONTRACT CASES: 
FINDING A FIDUCIARY OR CONFIDENTIAL 
RELATIONSHIP TO GAIN REMEDIES 


Matcotm D. Tacsorr* 
INTRODUCTION 


The American lawyer has given relatively little attention to possi- 
ble remedies of a restitutionary nature as alternatives for the more 
well-known and understood remedies of damages and specific per- 
formance in contract cases. When he did venture into the area of 
restitution, he usually limited his exploration to quasi-contract for he 
has been traditionally more at ease there.’ This was probably due to the 
successful missionary work of William A. Keener’s treatise.? Professor 
Keener’s work was not so successful that additional understanding is no 
longer needed with regard to quasi-contracts, however.® Still less under- 
stood has been the modern use of the remedies of constructive trust and 
equitable lien to give specific restitution effects rather than money resti- 
tution. It is submitted that the imaginative use of these remedies can 
assist the lawer in developing extraordinarily effective techniques for the 
recovery of specific property or for the security of an interest in a 
performance already completed. This should be especially true where 
a confidential or fiduciary relationship between the parties to a contract 
can be found. Through the constructive trust and the equitable lien it 
is possible that tracing principles may also be made available as they 
have been in other contexts where these remedies were used.* 


Tue RiGcHT To REstTITUTION 


The substantive right to restitution is based upon the prevention of 
unjust enrichment.® It seems clear that unjust enrichment should in- 
clude not only those cases where the defendant receives a benefit which 
he should not retain but also those cases where the plaintiff suffers an 
unjust detriment without a corresponding benefit in the defendant. 
Moses v. Macferlan® first delineated the basic principle of restitution in 





* Professor of Law, Assistant to the Dean, Rutgers, The State University. 

1 In his lectures on jurisprudence in 1832, John Austin established contracts, 
quasi-contracts and delicts as the rights in personam. 1 AUSTIN, JURISPRUDENCE 
55 (4th ed. 1873). 

2 KEENER, A TREATISE ON THE LAW oF Quasi ConTRACTSs (1893). 

3 Patterson, The Scope of Restitution and Unjust Enrichment, 1 Mo. L. Rev. 
223, 224 (1936). 

44 Scort, Trusts §§ 462-63 (2d ed. 1956). 

5 Seavey and Scott, Restitution, 54 Law Q. Rev. 29, 32 (1938); Thurston, 
Recent Developments in Restitution: 1940-47, 45 Micu. L. Rev. 935, 936 (1947). 

62 Burr. 1005 (1760). 
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our common law jurisdictions. Lord Mansfield indicated that under 
the circumstances of the case before him, the defendant was obliged by 
the ties of natural justice and equity to refund the money. The prin- 
ciples by which a person secures a right to restitution are the same 
whether he seeks to use legal or equitable remedies. While it is essential 
first to establish a right to restitution before one can use the equitable 
remedies of constructive trust or equitable lien to perfect that right, 
not all rights to restitution give rise to such equitable remedies.’ In 
many circumstances, for example, equitable remedies are denied be- 
cause an adequate remedy at law exists,* yet equitable remedies may be 
available where legal ones are not because of the limitations which law 
courts may have imposed upon themselves. It also is clear that legal 
remedies may be pursued in cases where equitable remedies are available. 
For example, an action for the money value of specific property may be 
pursued although an alternative remedy of constructive trust or equi- 
table lien could have been exercised by the plaintiff. The disregarding 
of these equitable remedies may net always be wise, for the lawyer 
may find greater advantages in pursuing them on behalf of his client 
than in being content to secure a judgment for money only. 


Tracing as a result of establishing an equitable lien or to perfect 
the constructive trust has already been mentioned® as a possible ad- 
vantage. A money judgment lien must be perfected and is effective 
only when this has occurred, The equitable lien or constructive trust 
will operate from the time the equity arose in many jurisdictions and 
can only be cut off generally by one who is a third party bona fide 
purchaser. The actual securing of the specific property is an obvious 
advantage in constructive trust and an equitable lien assists in forcing 
the sale of specific property. The successful beneficiary of a constructive 
trust or a lien holder is protected where insolvency of the defendant is 
involved. Liens and trusts imposed by law also remove property from 
exemption claims by debtors.?° 


The right to restitution from a party who has wholly failed to 
perform his part of a contract is firmly established in our law." 
American courts have even gone so far as to say that there is a right 
of restitution from a defendant who has partially performed where the 
defendant has committed a substantial breach or repudiated his agree- 


7 RESTATEMENT, RESTITUTION 4 (1937). 


5 Comment, Must the Remedy at Law Be Inadequate Before a Constructive 
Trust Will Be Impressed?, 25 St. Joun’s L. Rev. 283 (1951). 


94 ScorT, op. cit. supra note 4. 
19 See Note, 56 Dick. L. Rev. 235, 243 (1952). 


11 Ginther v. Shultz, 40 Ohio St. 104 (1883). See RESTATEMENT, CONTRACTS 
§§ 274, 313, 347, 354 (1932). 
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ment so long as the parties can be restored to the status quo ante.” 
The breach must be a substantial one to give rise to a right of resti- 
tution.’* Otherwise, the plaintiff is restricted to an action to secure 
damages for the breach of contract.’* 

Mr. Williston refers to this right as “right of rescission and resti- 
tution,”?® while Mr. Corbin is opposed to the use of such a term.’® He 
also indicates that this is not a quasi-contract right, but a right which 
gives rise to one of two or more alternative remedies given to the plain- 
tiff as a result of the breach of contract by the defendant.’ In most 
cases, it is an alternative right to prevent unjust enrichment.’* 

Since the right of restitution arises to prevent injustice we must 
look for cumulative evidence which demonstrates that an unjust loss by 
the plaintiff or unjust gain by the defendant has occurred. Single facts, 
such as an unjustifiable, willful, material breach by the defendant after 
a performance by the plaintiff of his duties under a contract may be the 
capstone which causes the right to arise. It does not follow that all 
rights to restitution have equitable remedies available to vindicate those 
rights. 

The evidence creating the right of restitution may well be of such 
a nature that an equitable remedy would be available. Such evidence, 
if it could be marshalled, would make available the remedy of con- 
structive trust or the remedy of equitable lien to assist in specific resti- 
tution for a plaintiff. 

The terms “fiduciary reiationship” and “confidential relationship” 
are found in several fields of law. They are almost always dealt with 
in actions of an equitable nature. These terms appear to have been 
deliberately left vague by the courts in order that categories, complete 
and perfect, would not give the unscrupulous person the opportunity to 


12“The principle of law recognized by these cases is this: That the courts 
will not encourage the violation of agreements by relieving the defaulting party 
from the intentional and unjustifiable breach of his agreement and allowing him 
to recover pro tanto for the part performance of a contract that is entire; where 
the other contracting party is not at fault and has not waived a full performance 
by acceptance or otherwise.” Goldsmith v. Hand, 26 Ohio St. 101, 106 (1875). 

13 Higby v. Whittaker, 8 Ohio 198 (1837). 

14 Village of Wells v. Layne-Minnesota Co., 240 Minn. 132, 60 N.W.2d 621 
(1953) ; City of Cleveland v. Herron, 102 Ohio St. 218, 131 N.E. 489 (1921). 

155 WILListon, ConTRACTS § 1454A (2d ed. 1937). 

165 CorBin, CONTRACTS § 1105 (1951). 

17 “This is no more and no less than can be said for the remedy in damages. 
When the law gives a judgment for damages for breach of contract it is no more 
enforcing the contract of the parties than it is doing when a judgment for 
restitution is entered. The contracting parties have no more expressed their assent 
to pay damages in case of a breach, except perhaps in cases where damages have 
been ‘liquidated,’ than they have to the payment of restitution in the case of a 
breach.” 5 CorBin, Contracts § 1106 (1951). 

185 WILLISTON, ConTRACTS § 1454 (2d ed. 1937). 
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operate just inside the law.’® There are, of course, certain relationships 
which are clearly fiduciary in nature: executor and beneficiaries, guardian 
and ward, attorney and client, trustee and beneficiary, partners, joint 
adventurers, officers and directors of a corporation and the corporation, 
agent and principal, trustee in bankruptcy, spiritual advisor and devotee, 
doctor and patient, to name some but not all.”° In all of these instances 
there is a well-established category of law which defines the duties 
arising out of the relationships which, by their innate character as in- 
stitutions of the law, cause the duties to arise. Confidential relationship 
includes “that large miscellaneous list of cases where actual trust and 
confidence of a high type creates a corresponding duty, but where no 
tag or label can be given to the relationship except the broad term of 
confidential relationship.”?! This kind of relationship places emphasis 
upon the attitude of the parties rather than upon the innate nature of 
the relationship as in the fiduciary examples. Once a relationship has 
been declared fiduciary or confidential, whether these arise from a 
moral, social, domestic or personal relation, it is possible the equitable 
remedies may be used, for the confidential relationship alone is evidence 
sufficient to cause the courts to vindicate it.” 


Numerous attempts have been made in the past to find confidential 
relationships between parties in ordinary business relations, but the courts 
have generally denied that a fiduciary or confidential relationship existed 
without more evidence of the comparative strength of the parties’ posi- 
tions.2* However, there are a considerable number of cases which in- 
dicate that such confidential relationships may arise from a_ business 
context where other evidence is present beyond the mere existence of 
the business association.”*. 





191 Srory, Equity JURISPRUDENCE 200 (13th ed. 1886). 
20 See VINTER, FIDUCIARY RELATIONSHIP AND RESULTING Trusts (3d ed. 1955). 


21 Bogert, Confidential Relations and Unenforcible Express Trusts, 13 Corn. 
L.Q. 237, 248 (1928). 

22 Dietz v. Dietz, 244 Minn. 330, 70 N.W.2d 281 (1955); Pomeroy, Equity 
JURISPRUDENCE § 1045 (4th ed. 1918); RESTATEMENT, RESTITUTION § 190 (1937); 
Cardozo stated, “Unjust enrichment under cover of a relation of confidence puts 
the Court in motion,” in Sinclair v. Purdy, 235 N.Y. 245, 253, 139 N.E. 255, 258 
(1922). 

23 Eckert v. Miller, 57 Ariz. 94, 111 P.2d 60 (1941); Abeleia v. Pepper, 
8 Cal. 2d 25, 63 P.2d 817 (1936); Santa Anita Corp. v. Walker, 106 Colo. 465, 
106 P.2d 459 (1940); People ex rel. Nelson v. Central Mfg. Dist. Bank, 306 III. 
App. 15, 28 N.E.2d 154 (1940); Cranwell v. Oglesby, 299 Mass. 148, 12 N.E.2d 
81 (1937); Im re Morrish’s Estate, 156 Pa. Super. 394, 40 A.2d 907 (1945). 

24 Lawson v.‘Haynes, 170 F.2d 741 (10th Cir. 1948), 18 U. Cin. L. Rev. 230 
(1949) ; Anglo-Calif. Nat’l. Bank v. Philpot, 148 Cal. App. 2d 469, 306 P.2d 970 
(1957); Carter v. Abramo, 201 Md. 339, 93 A.2d 546 (1953); Warsofsky v. 
Sherman, 326 Mass. 290, 93 N.E.2d 612 (1950); Errico v. Scopollitti, 131 N.J. 
Eq. 125, 24 A.2d 384 (1942). 
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Principles have been stated by the courts to define the confidential 
relationship.*> None of these statements has been able to encompass its 
evolution. We find, therefore, that the confidential relationship arises 
from the cumulative effect of evidence. Factors that have been 
meaningful are those which deal with dependency, mental condition, 
residence, age, domination, physical condition, education, business experi- 
ence, length of dealing, joint ownership, friendship, blood or family 
relationships, passage of time and control over affairs. No factor by 
itself controls the finding of law or fact that there is a fiduciary or 
confidential relationship, 


It has been suggested that an extremely important factor which 
does not appear in the reported opinions is demeanor evidence which 
could play a decisive role where there is little other evidence upon 
which to rely in determining whether a confidential relationship exists.” 


THE REMEDIES 


In considering the constructive trust as primarily a remedy only 
where fraud,”’ mistake,?* undue influence”® and duress®® can be proved 
to establish the restitution right, we are neglecting the area of simple 
breach of contract. Indeed, there is some evidence that we even neglect 
its use in the other areas as well.*? A constructive trust has been termed 
“the formula through which the conscience of equity finds expression. 
When property has been acquired in such circumstances that the holder 
of the legal title may not in good conscience retain the beneficial in- 
terest, equity converts him into a trustee.”®* “A constructive trust is 








25 See Stepp v. Frampton, 179 Pa. 284, 289, 36 Atl. 177, 179 (1897), which 
quotes BEACH, Mopern Equity JURISPRUDENCE § 125 (1873): “But when the 
relations existing between the contracting parties appear to be of such a character 
as to render it certain that they do not deal on equal terms, but that on the one 
side . . . from overmastering influence, or on the other side, from weakness, 
dependence or trust justifiably reposed, unfair advantage in a transaction is 
rendered probable, then the burden is shifted and the transaction is presumed 
void. ... This principle is of very general application, and the courts have always 
been careful not to fetter this useful jurisdiction by defining the exact limits of its 
exercise.” 


26 Note, 97 U. Pa. L. Rev. 712, 724 (1949). 

27 Harper v. Adametz, 142 Conn. 218, 113 A.2d 136, 35 B.U.L. Rev. 604 
(1955). 

28 O’Brien v. Elder, 250 F.2d 275 (5th Cir. 1957). 

29 Batchelor v. Mitchell, 238 N.C. 351, 78 S.E.2d 240 (1953). 

30 Glojek v. Glojek, 254 Wis. 109, 35 N.W.2d 203 (1948). 

31 Vanneman, The Constructive Trust: A Neglected Remedy in Ohio, 10 
U. Cine. L. REv. 366 (1936). 


32 Beatty v. Guggenheim Exploration Co., 225 N.Y. 380, 386, 122 N.E. 378, 
382 (1919). See Newton v. Taylor, 32 Ohio St. 399 (1877). 
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then the remedial device through which preference of self is made 
subordinate to loyalty to others.”** 


These definitions make this remedy one which clearly asserts the 
right of restitution which could arise from a fiduciary or confidential 
connection between parties to a contract which has been broken in order 
to secure specific restitution of property.** Some opinions seem to require 
the presence of fraud,** but these really mean only constructive fraud 
such as that arising when a confidential relationship is ignored or undue 
influence used.** 

It has been suggested that the remedy of equitable lien is really an 
“offshoot” of constructive trust. It is the end result of tracing in its 
most frequent modern application.*7 The Restatement,** however, 
limits the equitable lien to the function of reaching specific property 
and holding it as security to prevent unjust enrichment.*® This seems 
to be in accord with the cases. The equitable lien remedy is more easily 
granted than that of constructive trust in the absence of any additional 
facts such as fraud, the fiduciary or confidential relationship, duress, 
undue influence or mistake. Aside from the support cases*® or specific 
statutory authorization*’ the courts have been reluctant to allow specific 
restitution to the grantor of land for breach of an agreement by the 





33 Meinhard v. Salmon, 249 N.Y. 458, 467, 164 N.E. 545, 551 (1928). See 
dissent of Williams, J., in Olaff v. Hodapp, 129 Ohio St. 432, 444, 195 N.E. 838, 
843 (1935); RESTATEMENT, RESTITUTION § 160 (1937). 

34 Dean Roscoe Pound has stated: “A group of cases involving constructive 
trusts invites consideration of what such a trust really is. An express trust is a 
substantive institution. Constructive trust on the other hand is purely a remedial 
institution. As the chancellor acted in personam, one of the most effective remedial 
expedients at his command was to treat a defendant as if he were a trustee and 
put pressure upon his person to compel him to act accordingly. Thus constructive 
trust could be used in a variety of situations, sometimes to provide a remedy 
better suited to the circumstances of the particular case, where the suit was 
founded on another theory, as in the cases of reformation, of specific performance, 
of fraudulent conveyance and of what the civilian would call the exclusion of 
unworthy heirs, and sometimes to develop a new field of equitable interposition, 
as in what we have come to think the typical case of constructive trust, namely, 
specific restitution of a received benefit in order to prevent unjust enrichment.” 
Pound, The Progress of the Law, Equity, 33 Harv. L. Rev. 420, 421 (1920). 

35 Taft v. Guardian Trust Co., 32 Ohio N.P. (n.s.) 345, 17 Ohio L. Abs. 54 
(1934). 

36 Costigan, The Classification of Trusts, 27 Harv. L. Rev. 437-39 (1914). 

37 Dawson, UNJUST ENRICHMENT 34 (1951). 

38 RESTATEMENT, RESTITUTION § 161 (1937). 

39 In re Waterson, Berlin & Snyder Co., 48 F.2d 704 (2d Cir. 1931); 
Klaustermeyer v. Cleveland Trust Co., 89 Ohio St. 142, 105 N.E. 278 (1913). 

49 Lowman v. Lowman, 105 Ind. App. 102, 12 N.E.2d 961 (1938); Beard v. 
Beard, 200 Ky. 4, 254 S.W. 430 (1923); Enslein v. Enslein, 84 Ohio App. 259, 
82 N.E.2d 555 (1948). 

41 Petty v. Hall, 257 Ala. 145, 57 So. 2d 620 (1952). 
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grantee.*” Specific restitution is given in such cases** and the insolvency 
of the defendant will make it even more likely that the remedy of 
constructive trust will be decreed.** Certain classifications of contract 
cases in which constructive trust would be granted have been sug- 
gested,*® but this appears to defeat the purpose of having such remedies 
in our law. The scope of the equitable remedies has been able to develop 
in part due to the lack of classification. It is true that additional classi- 
fications do arise, but no road block has stopped them. When the 
interests of third parties, who are purchasers or creditors, are in conflict 
with interests protected by the remedies of constructive trust or equi- 
table lien, these can be weighed against each other. Lawyers will always 
try to formulate rules by formulating all common denominators found 
in a variety of situations into patterns, 


John Dawson has stated the problem in this manner: 

The danger we face when this stage is reached comes 
from human beings themselves, One of the traits which dis- 
tinguish human beings from the elephants and great cats is 
their possession of an ethical faculty, including a sense of 
justice. This faculty will probably never be fully understood, 
though we find that it exists. It ensures that the disapproval 
of enrichment through another’s loss, once formulated as 
motive in particular cases, will tend to become an imperative. 
A useful and necessary principle becomes something more 
than a ‘general guide. In some of its aspects it is a rule, It 
seems so simple and so clearly just. Why should we not 


extend it.?’*® 


CONCLUSION 


Once a right to restitution has been established to insure against 
unjust enrichment in cases of a defendant’s default on a contract 
through substantial breach after performance, we should look to equi- 
table restitutionary remedies as well as the legal restitutionary remedies. 
Although the equitable remedies of constructive trust and equitable lien 
are granted in simple breach of contract cases in limited areas to give 
specific restitution of property or to secure an interest in specific property, 
this is done reluctantly by the courts. It is suggested that a confidential 
or fiduciary relationship can arise from a cumulation of factual evidence 
and assist not only in establishing the right of restitution but also in 





42 See Haydon v. St. Louis & S.F. Ry., 222 Mo. 126, 121 S.W. 15 (1909); 
Chicago, T. & M.C. Ry. v. Titterington, 84 Tex. 218, 19 S.W. 472 (1892). 

43 Piper v. Queeney, 282 Pa. 135, 127 Atl. 474 (1925). 

44 Fletcher v. Fletcher, 158 Ga. 899, 124 S.E. 722 (1924). 


45 NEWMAN, Trusts 243 (1955). 
46 Dawson, Unjust ENRICHMENT 151 (1951). 
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making more available the equitable remedies which arise to protect the 
party who suffers loss as a result of the breach of duty imposed by 
such a relationship. This would be further reinforced where a de- 
fendant is insolvent. 

We should not attempt to overformulate the rights or remedies of 
restitution. We should be mindful of the interests of others which 
may be diminished by permitting such rights and remedies. Above all, 
however, we must have an open end to these principles to make possible 
the continued understanding of our own ethical faculties as human 
beings. 
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COMMENTS 


ARE CONTINGENT FEES ETHICAL WHERE 
CLIENT IS ABLE TO PAY A RETAINER 


One of the most controversial ethical problems which attorneys in 
this country have ever faced is the contingent fee. Despite frequent dis- 
cussion of the general problem, there is one aspect of it which has been 
generally ignored, or only inferentially considered. This concerns 
whether the client’s capacity to pay a retainer has any relevance to the 
propriety of fixing his fee on a contingent basis. So completely has this 
question gone unexplored that it cannot be said with certainty that the 
Canons of Professional Ethics of the American Bar Association? are 
intended to settle it. The attorneys of Massachusetts have recognized 
the problem, however, and have adopted a canon which designates as 
unethical practice the use of a contingent fee contract with a client who 
is able to pay.* In the belief that perhaps in practice other attorneys 








1 This question was raised during a dinner discussion meeting of the 1958 
Ohio State class in Legal Ethics. Three dinner meetings were held during the 
quarter in addition to regular classes. Each dinner was attended by the class and 
between fifteen to twenty members of the bar from Columbus and surrounding 
communities. At each dinner a different attorney guided the group over a mimeo- 
graphed set of problems. One of the problems concerned the setting of fees under 
various circumstances in a land condemnation proceeding. It was in connection 
with this problem that the question was asked. The discussion at that time indi- 
cated a considerable difference of opinion among both the attorneys and the 
students present. A review of legal literature shed no light on the problem, and 
indicated that it may never have been adequately discussed before. It was felt 
that a comment upon the subject might well be called for. 

2 Hereinafter cited as the Canons or as the A.B.A. Canons. 

3 Massachusetts Bar Association Canon XIII: “Contingent fees: A lawyer 
should not undertake the conduct of litigation on terms which make his right to 
reasonable compensation contingent on his success, except when the client has a 
meritorious cause of action but no sufficient means to employ counsel unless he 
prevails; and a lawyer should never stipulate that in the event of success his fee 
shall be a fixed percentage of what he recovers or a fixed sum, either of which 
may exceed reasonable compensation for any real service rendered. Such practices 
tend to corrupt and discredit the Bar. Lawyers who try to get business by 
charging nothing unless they succeed, even though they leave the size of their fees 
to be determined by the amount and character of their services, are constantly 
tempted to promote groundless and vexatious suits. Those who go further and 
bargain that, if successful, their fees shall be fixed sums or percentages are not 
only apt to become public pests, but are in constant danger of abusing or betraying 
their own clients. When making such a bargain the lawyer’s superior knowledge 
and experience give him an advantage which tempts him to overreach his client. 
By making it he, in effect, purchases an interest in the litigation. Consequently, 
unhappy conflicts between his own and his client’s interest, in respect to the 
settlement or conduct of the suit, are always likely to arise; his capacity to 
advise wisely is impaired; and he is beset by the same temptations which beset 
a party to be dishonest in preparation and trial.” 
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take the Massachusetts position, a survey has been made of that portion 
of the Ohio bar represented by the subscribers of the Ohio State Law 
Journal. Results clearly indicate that they do not accept the Massachusetts 
view. The survey raises, however, other questions for which it provides 
no answer. 

This comment is based upon the assumption that contingent fees 
are ethical where a client is unable to pay for legal services and where 
a contingency as to the possibility of a recovery is involved. The final 
qualification is necessary, since a special risk that the attorney will not be 
paid does not exist if a recovery is assured. Although the amount of the 
recovery is uncertain, as in a condemnation case, the penniless client may 
be classed with those clients who are presently able to pay. The same 
would be true of a personal injury action where liability was conceded 
and the only issue in the case was whether damages were $10,000 as 
the defendant claims, or $20,000 as the plaintiff asserts. The arguments 
against the use of the contingent fee with clients who are able to pay 
apply with equal force to both of these situations. 

There are several reasons why this assumption of validity should 
be made. First and most important, the bar generally regards this con- 
duct as ethical, Since Canon 13, when adopted, was regarded by the 
American Bar Association primarily as a device to enable the poor to 
hire counsel,* it is clear that Canon 13 supports the propriety of the 
contingent fee where the client is unable to pay. 

Secondly, the use of contingent fees in personal injury litigation, 
the field where the client is considered most likely to be unable to pay, 
is widespread. Thus the element 01 custom involved in ethics has begun 
to be satisfied, and to attempt to change an already established practice 
is likely to be unsuccessful even if a change in rule could be brought 
about. Finally, it is felt that the protection of the poor is of sufficient 
importance to overcome the practical and ethical objections to the use of 
the contingent fee. 

These things considered, it seems best to concede that the con- 
tingent fee is ethical where the client is unable to pay and a genuine 
contingency as to the possibility of recovery exists. 





433 A.B.A. Rep. 61-85 (1908). Mr. T. J. Walsh of Montana, who opposed 
the adoption of the Canon in a prepared and lengthy speech, discussed what he 
regarded as the major considerations. His principal objection was that the Canon 
implied that attorneys who used contingent fees were less ethical than those who 
did not. He did not discuss the ability of a client to pay and its relation to the 
use of the contingent fee and relied on the protection it afforded the poor to 
justify its use. Id. at 62, 64-68. Subsequent discussion did not mention any dis- 
tinction which might be drawn between the use of the contingent fee with the poor 
and with those able to pay. There did seem to exist, on the part of some, the 
impression that the Canon required that a contingent fee contract be supervised 
by the court. Jd. at 83, 85. Whether those who proposed the Canon had this 
intention can not be determined. 
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The problem which this comment discusses is, it is believed, the 
result of three failures. First is the failure to distinguish between the 
different situations in which the contingent fee is used, probably the 
result of applying an individual frame of reference to discussions of the 
problem. Previous arguments about the contingent fee have centered 
around the client who is unable to pay directly for legal services. The 
attackers challenge the propriety of all contingent fees, and the defenders 
rest their case almost exclusively on the proposition that it is socially 
necessary to enable those without funds to obtain legal representation.° 
It is only natural then for the subsequent discussion to ignore the use of 
the contingent fee where the client can pay. Thus, although it would 
appear that the defenders had nearly, if unintentionally, conceded the 
point that the contingent fee is unethical when used with a solvent client, 
the concession apparently was never recognized and Canon 13 was sub- 
sequently adopted.® 


One early battle is noteworthy since it foreshadows later dis- 
cussions and illustrates the manner in which the issue is narrowed. It 
developed between the editor of the A/bany Law Journal, Irvine Browne, 
and Judge Edwin Countryman. Judge Countryman, in delivering the 
1881 commencement address at the Albany Law School, seems to have 
attacked the honorarium concept of the attorney’s fee. In a review of 
this speech, Browne took the position that cases should not be taken on 
contingent fees (on “specs,” as the practice was known then), if the 
client was able to pay,’ and contended that the bar so supported this 





5 E.g., “The case for and against the contingent fee, if we disregard con- 
siderations of history and what may be called snobbery, may be briefly summar- 
ized. The contingent fee certainly increases the possibility that vexatious and 
unfounded suits will be brought. On the other hand, it makes possible the enforce- 
ment of legitimate claims which otherwise would be abandoned because of the 
poverty of the claimant. Of these two possibilities, the social advantage seems 
clearly on the side of the contingent fee.” Radin, Contingent Fees in California, 
28 CALir. L. REv. 587, 589 (1940). 


6 The Canons were adopted at the 1908 meeting of the American Bar 
Association. 33 A.B.A. Rep. 55-86 (1908). As initially offered to the meeting 
Canon 13 read: “Contingent Fees. Contingent fees lead to many abuses, and 
where sanctioned by law should be under the supervision of the Court.” After 
numerous amendments were offered, and an attempt to return the Canon to 
committee had been made, the following wording was adopted: “Contingent Fees. 
Contingent Fees, where sanctioned by law, should be under the supervision of the 
Court in order that clients may be protected from unjust charges.” In 1933 the 
present wording of the Canon was adopted: “Contingent Fees. A contract for a 
contingent fee, where sanctioned by law, should be reasonable under all the 
circumstances of the case, including the risk and uncertainty of the compensation, 
but should always be subject to the supervision of a court, as to its reasonableness.” 
58 A.B.A. Rep. 432-34 (1933). 


723 AtBany L. J. 441 (1881). 
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position that he did not realize there was a contrary view.® A series of 
letters from the Judge, and comments from Browne resulted. The 
conclusion drawn by Browne was that the practice was “reprehensible, 
immoral, and disgusting; but the law allows it and the court awards it.’”® 
Judge Countryman did not insist strongly that the contingent fee was 
proper where the client was able to pay. Rather, he asked the question, 
“*. . . if some cases can be taken on specs, how do you draw the line?”?” 
Browne suggested that the line be drawn at necessity.” 


Other discussions of the contingent fee have come closer and closer 
to regarding the issue of social necessity as the critical one, and generally 
the contingent fee alone has not been the author’s topic.’ 

Second, since the problem has been ignored, it is no wonder that 
the ethical standards of the bar have not been applied to the distinction. 
A part of this failure has resulted from the belief that the standards of 
the business world will adequately protect the interests of the public. 
Some believe that the use of the contingent fee itself tends to create the 
impression with the public and the bar alike that the practice of law is a 
business, not a profession, because of the implication often connected with 
the contingent fee that the attorney is concerned solely with money.’ 
Other writers do not seem to connect the two.'* 

Most, if not all, attorneys believe that the Canons have settled the 
contingent fee question. But two points must be noted. The failure of 
writers to discuss the contingent fee problem fully casts some doubt on 
just how broadly Canon 13 is to be interpreted. This is especially true 
since the delegates when the Canon was first adopted in 1908 apparently 
did not consider the use of the contingent fee other than with a client 
who could not pay.’° The same may be said of the New York Bar 
Association which considered the contingent fee question in the same 





S8]d. at 4, 6 (1881). If the letters received from subscribers are evidence, 
it appears that Browne was correct as to his latter contention. Letters, 23 ALBANY 
L. J. 479, 520 (1881); Letters, 24 ALBANy L. J. 18, 59 (1881). See also opinions 
solicited by Browne from leaders of the bar at 24 ALBANy L. J. 24, 24-27 (1881). 

924 Albany L. J. 4, 6 (1881). 

10 Jd. at 18, 20 (1881). 

11 Jd. at 4, 5 (1881). The parts of the exchange not previously cited may be 
found at 23 ALBANY L. J. 479 and at 484 (1881). 

12 E.g., ARCHER, ETHICAL OBLIGATIONS OF THE LAWYER 189-193 (1910). The 
contingent fee is briefly discussed with emphasis on the reason for continuing the 
practice—to help the poor. CARTER, ETHICS OF THE LEGAL PROFESSION 56-58 (1915). 
The arguments for the necessity of the contingent fee are presented. CoHEN, THE 
Law:-BusINEss OR PROFESSION? 205-10 (rev. ed. 1924). The contingent fee is 
questioned, and defended only on the ground that it enable the worthy poor to 
secure able counsel. 

13 New York County LAwyers Ass’N, OPINIONS ON PROFESSIONAL ETHICS 
No. 141, 592-94 (1956). 

14 CoHEN, THE LAW: BUSINESS OR PROFESSION? 210 (rev. ed. 1924). 

15 Supra note 4. 
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year." And when the Canon was amended in 1933 there is little evi- 
dence that careful attention was given to the contingent fee in those 
situations where a solvent client was involved.’* Adding to this con- 
fusion is the conflict which exists between Canon 138 and Canon 10,” 
although this conflict can arguably be resolved. Professor Drinker says 
the distinction to be made is that Canon 10 condemns the buying of an 
interest in litigation as a speculation and Canon 13 permits agreeing to 
accept compensation contingent on the outcome.”° But the distinction is 
tenuous at best, and fails to give adequate consideration to the similarity, 
on an ethical plane, between the practices involved. 

But there is an even more serious objection to the Canons as a final 
authority. The Canons, together with tradition, court decision and 
statute may attempt to mark the ethical way, but, as has been said, 
professional ethics can never be dependent on a written code.” Ethics 
involve something beyond an agreement as to what is ethical, and the 
specificity of the Canons reduces their moral force. They are more a 
tacitly enacted code of prohibitions than a collection of ethical principles. 

Third, the problem has been aggravated by the failure of the bar 
to develop in all its members ‘a recognition of the importance of main- 
taining high ethical standards, Admittedly, this recognition is lacking 
with only a small segment of the bar. Some may relate it to the lack of 
satisfactory courses in legal ethics in law schools, others to the graduation 
of attorneys ill-equipped to successfully handle legal problems with the 
result that moral standards are eroded in an attempt to earn a living. 
Perhaps one cause of the difficulty is that bar investigations and require- 
ments are not successful in ascertaining the moral qualifications of a 
prospective attorney. There are those who may regard the problem as 
more fundamental, and relate it to the deteriorating morality of the 





16 Report of Committee on Contingent Fees, 31 Rep. N. Y. STATE Bar Ass’N 
99-105 (1908). The committee was concerned not with the contingent fee alone, 
but with its abuse in connection with solicitation. The contingent fee was dis- 
cussed on the basis that it was used only with the poor. 

1758 A.B.A. Rep. 428, 432-34 (1933). The amendment was initiated because 
abuses in the personal injury field had created a need for a standard for charges. 
The committee stated it did not consider that the contingent fee was limited to 
use in personal injury cases or where the client had a lack of means. Despite this 
statement, there is no indication that the committee considered the ethical questions 
raised when the contingent fee is used with a client who has the ability to pay, 
although the Massachusetts position was recognized. The committee was of the 
opinion that the Canons had approved the practice, and stated they would not 
condemn what the Canons recognized. 

18 The text of Canon 13 is given supra note 4. 

19 “Acquiring Interest in Litigation. The lawyer should not purchase any 
interest in the subject matter of the litigation which he is conducting.” 

20 DRINKER, LEGAL ETuics 99, 176 (1956). See also ArcHER, ETHICAL OBLI- 
GATIONS OF THE LAWYER 190 (1910); WarveLLe, Lecat Etnics 89 (2d ed. 1920). 

21 Jessup, THE PROFESSIONAL IDEALS OF THE LAWYER 14 (1925), quoting Dean 
Rogers of Yale. 
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public generally that some commentators observe. Certainly an important 
factor is the fact that philosophers and teachers have been unsuccessful 
in reducing moral attitudes to positive standards; thus the nebulous nature 
of the content of ethics leads to its being ignored. 


To evaluate the contingent fee where the client is able to pay it is 
necessary to consider the early history of the attorney’s fee, as well as 
the origin of the contingent fee in America. It was only with the 
development of the concept of personal representation that the problem 
of fees began. In early legal forms each party pleaded his own case. 
Then in Athens and later in Rome the advocate began to replace the 
party in pleading the cause. At first no fees at all were charged, and 
even late in the Roman Empire the fiction of the “voluntary gift” or 
honorarium was maintained, as well as the pretense that the advocate 
had some personal connection, rather than a professional one, with the 
party. But as the honoraria became involuntary in practice if not in law, 
and their size increased to a point where Cicero could boast he had 
received more than the equivalent of $1,000,000 for his legal services,”* 
an attempt to revert to the old system was made. The Romans passed 
a law forbidding all compensation for representatives before a court. 
Then, as the law proved unworkable, the idea of compensation was 
accepted, but its amount was limited. Appearing in this period, as they 
had in Athens, were abuses of the nature of champerty and mainte- 
nance** which led to statutes which attempted to outlaw them. 

The extent of the use of the contingent fee during this period is 
not definitely known, but its use must not have been regarded with favor 
since Justinian’s codification of the Roman laws in 534 A.D. allowed 
no contingent fees.”* 

Nothing significant has occurred in the development of fees on 
the continent from the Justinian Code to modern day. The civil law 
which is based on the Roman has continued the Roman tradition—with 
some regulation the attorney’s fee remaining essentially an honorarium 
to which the attorney has no real right as a matter of law. Even in 
France today actions for fees are forbidden,”® as are contingent fees.”* 





22 Sommerich, The History and the Development of Attorney’s Fees, 6 RECORD 
Bar ASs’N OF THE City OF New York 363, 365 (1951), citing Christin v. Lacoste, 
2 Que. Q.B. 142, 147, 2 Que. B.R. 142, 147 (1893); Cooper, THE INSTITUTES OF 
JusTINIAN 599 (3d ed. 1852). Contra, Browder, Lawyer’s Fees Historically 
Considered, 50 Am. L. Rev. 554, 557 (1916). 

23 Pound, THE LAWYER FROM ANTIQUITY TO MoperN Times 52-54 (1953). 

24 These offenses were not, however, those which advocates could commit. 
Radin, Maintenance by Champerty, 24 Ca.ir. L. Rev. 48, 65-66 (1935). 

25Sommerich, The History and the Development of Attorney's Fees 
6 Recorp Bar Ass’N OF THE CITY OF New York 363, 365 (1951), citing Suetonius, 
Nero 17, Liba 1, Sec. 12. 

26 Lepaulle, Law Practice in France, 50 Cotum. L. Rev. 945, 949-50 (1950). 

27 Jd. at 952; Burpick, BENCH AND Bar oF OTHER LANDS 276 (1939). 
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Early English experience was closely connected with feudal con- 
ceptions of fees which in turn are traceable to the Roman. In England, 
contingent fees are closely connected with champerty. This abuse, still 
associated with the contingent fee even in this country, was not originally 
an offense which an attorney could commit, according to Radin.”* 
Later it lost its original form, and became a lawyer’s infraction.*® 
Some relate the English statutes against champerty and maintenance to 
the periods of the great confiscations of property under the Norman 
kings, and later under Henry VIII, when those in power did not want 
litigation encouraged. They view these statutes as oppressive legislation.*° 
And today, while there may be a question as to whether it is champerty, 
the contingent fee is clearly illegal in England.** It should be noted 
that since the costs assessed against a losing party include attorney’s fees, 
there is no need in England to develop a contingent fee system. 


The contingent fee in America was the result of the industrial 
revolution—surely our traditions were against it. From the period of 
the thirteen colonies our economy was largely colonial until the middle 
of the nineteenth century. Then the development of the railroad pro- 
vided the catalyst to turn our rich resources into goods by increasing the 
mobility of our population, and freeing the development of industry 
from dependency on water transportation. The impact of the railroad 
and this country’s entry into the period of the industrial revolution 
brought changes of great magnitude. 


The revolution in our industrial economy also brought a revolution 
in the character of the bar.” As the bar turned to handle the business of 
new corporations and the problems of our burgeoning economy, much 
of the charitable work which had been a part of the older practice was 
abandoned.** Also, the development of industry brought a new type of 
litigation. More and more people were injured and could claim compen- 
sation only if a difficult course of litigation was pursued, But the in- 
jured had no means to pay for an attorney unless they could successfully 
press their claims against their employers. If the injury was caused by 
the negligence of another employee, to sue him would be pointless. 
Usually, he would be unable to pay a judgment. The tremendous 
economic and social pressures brought with them the contingent fee as 
a solution to the injustice often being experienced by the poor.** And 
when these same pressures later brought workmen’s compensation, the 





28 Radin, Maintenance by Champerty, 24 Ca.ir. L. Rev. 48, 65-66 (1935). 

29 Ibid. 

39 Greenleaf v. Minneapolis, St. P. & S. Ste. M. Ry., 30 N.D. 112, 151 N.W. 
879 (1915), reprinted in CosTIGAN, CAses ON LEGAL ETHICS 497-502 (1917). 

31 Radin, Contingent Fees in California, 28 Cavir. L. Rev. 587, 588 (1940). 

32 SMITH, JUSTICE AND THE Poor 85 (3d ed. 1919). 

33 [bid.; BROowN, LAWYERS AND THE PROMOTION OF JUSTICE 209, quoted in 72 
Am. L. Rev. 672 (1938). 
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contingent fee remained in personal injury litigation, and spread to other 
areas of the law. 

Today, the United States almost alone of the nations whose rule 
can be ascertained, permits the contingent fee. And even here its use 
is more limited than often realized.** On the continent, Belgium does 
not permit the contingent fee.*® The same is true of Italy,** Germany,** 
and Switzerland.** Spain appears to allow the contingent fee,®® as did 
Russia until the revolution.*” 

Moving to the western hemisphere, the contingent fee is regarded 
as champertous in the provinces of Canada, except in Manitoba, where 
a statute permits a lawyer to bargain for an interest in the subject matter 
of the litigation.*' Although recent information is not available, the 
Latin American countries appear to have a mixed reaction to the con- 
tingent fee.** And, finally, Puerto Rico has adopted its own canons 
which are similar to the ABA Canons and which recognize the propriety 
of the contingent fee.** 

In America thirty-five states of our fifty have signified approval of 
the ABA Canons, including Canon 13.** The District of Columbia has 
also adopted the ABA Canons. Twelve states have adopted their own 











34 Infra p. 337. 

35 COHEN, THE LAW: BUSINESS OR PROFESSION? 207 (rev. ed. 1924), citing 34 
Law Mac. AnD Rev. 271. 

36 Jd. at 206, citing the ITALIAN Civit Cope 1458. 

37 SCHLESINGER, COMPARATIVE LAW, CASES AND MATERIALS 307-13, 317 (1950). 

38 Jd. at 313-17. 

39 OBREGON-BorRCHARD, LATIN-AMERICAN COMMERCIAL LAw 733-34 (1921). 

40 KucHErov, Courts, LAWYERS AND TRIALS UNDER THE LAstT THREE Tsars 
126 (1953); 1 Gsovski, Sovier Civic LAw 852-55 (1948). 

41 Orkin, Lecat Etuics 159 (1957). The Canons of Legal Ethics of the 
Canadian Bar Association, Canon 3(7), read: “He should not, except as by law 
expressly sanctioned, acquire by purchase or otherwise, any interest in the subject 
matter of the litigation being conducted by him.” 

42 OBREGON-BORCHARD, Gp. cit. supra note 39, at 733-36. 

43 BRAND, BAR ASSOCIATIONS, ATTORNEYS AND JUDGES 569 (1956). 

44 The following states, either officially by statute or court rule, or un- 
officially by state bar resolution, in some cases with minor changes, have adopted 
the ABA Canons: Alaska, Arizona, Arkansas, Colorado, Connecticut, Dela- 
ware, Florida, Georgia, Hawaii, Idaho, Indiana, Iowa, Kansas, Kentucky, Mary- 
land, Michigan, Minnesota, Montana, Nebraska, New Hampshire, New Jersey, 
New Mexico, New York, North Dakota, Ohio, Oklahoma, Pennsylvania, South 
Dakota, Tennessee, Vermont, Virginia, Washington, West Virginia, Wisconsin, 
and Wyoming. Hawaii has adopted the Canons “except where the same are in 
conflict with Hawaiian decisions.” All fees, including contingent fees are pro- 
hibited where a poor claimant sues in an action “without costs.’ Revisep LAws oF 
Hawalr 229-10 (1955). North Dakota has adopted the Canons, but there exists a 
question as to the power of the state bar, which is organized and regulated by 
statute, to adopt a code of ethics. BRAND, BAR ASsociATIONS, ATTORNEYS AND JUDGES 
474 (1956). Tennessee has adopted the Canons in part. The bar has adopted only 
the first thirty-two canons, but the supreme court, and the court of appeals have 
adopted the full canons as to their own courts. 
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canons and approved of the contingent fee either in those canons or by 
court decision.*® Only one state, South Carolina, has not adopted a set 
of canons, but the contingent fee is approved by court decision.*® 

Ouly two states have not accepted the majority rule. Maine has 
adopted her own canons which are similar to the ABA Canons except 
that contingent fees are disapproved. In Massachusetts, as has been 
noted, they are permitted only if the client has no funds to employ 
counsel unless he prevails, and if their amount does not exceed reasonable 
compensation. *? 

There are a few other situations in which the contingent fee is not 
permitted, or where its use is restricted. As a general rule, a contingent 
fee may not be used where a divorce is to be sought.** And, usually, 





45 Alabama has adopted its own canons, but they do not include a canon on 
fees. Ex parte Wilkinson, 220 Ala. 529, 126 So. 102 (1929), recognizes the propriety 
of a contingent fee contract. California has adopted its own canons, but they do 
not include a canon on fees. The ABA Canons are commended to members by 
the state bar association. Wilhelm v. Rush, 18 Cal. App. 2d 366, 369, 63 P.2d 
1158, 1160 (1937), states that contracts for contingent fees are valid in California. 
See also Radin, CoNTINGENT FEES IN CALIFORNIA, 28 CaLir. L. Rev. 587 (1940). 
Illinois has adopted its own canons which are similar to the ABA Canons, and 
which permit the contingent fee. Louisiana has adopted its own canons which are 
similar to the ABA Canons, and which approve the contingent fee. Statute allows 
an attorney to acquire an interest in the subject matter of a suit, and provides 
that such a contract may include a provision that neither the attorney, nor the 
client, can settle the suit without the other’s approval. La. Rev. Stat. 37:218 
(1906). Mississippi had adopted its own canons which are similar to the ABA 
Canons, and which recognize the contingent fee as proper. Missouri has adopted 
its own canons which are similar to the ABA Canons, and which permit the 
contingent fee. Nevada has adopted its own canons, but they do not include a 
canon on fees. The ABA Canons are commended to members by the state bar 
association. Cooke v. Gove, 61 Nev. 55, 114 P.2d 87 (1941), recognizes the validity 
of a contract for a contingent fee by implication. North Carolina has adopted its 
own canons which are similar to the ABA Canons, and which recommend and 
approve the contingent fee except in cases of guardianship and minors. Oregon 
has adopted its own canons, but they do not include a canon on fees. The ABA 
Canons are commended to members by the state bar association. Statute provides 
that between attorney and client the measure and mode of compensation shall be 
left to the agreement of the parties. Ore. Rev. STAT. 20.010 (1862). See Dahms 
v. Sears, 13 Ore. 47, 11 Pac. 891 (1886), which holds an attorney may contract for 
a contingent fee. See also Craig v. Maher, 158 Ore. 40, 47, 74 P.2d 396, 399 
(1937), a more recent statement of the rule. Rhode Island has adopted its own 
canons which are similar to the ABA Canons, and which recognize the propriety 
of the contingent fee. Texas has adopted its own canons which are similar to the 
ABA Canons, and which recognize the propriety of the contingent fee. Utah has 
adopted its own canons which include the ABA Canons with slight changes. 

46 Adair v. First Nat’l Bank of Clinton, 139 S.C. 1, 137 S.E. 192 (1927), holds 
that a contract for a contingent fee is valid and binding. 

47 Supra note 3. 

48 Annot., 30 A.L.R. 188 (1924). See Whitney v. Ewing, 24 Ohio C.C.R. 
(n.s.) 69 (Cir. Ct. 1903); 6 Onto Jur. 2p Divorce § 59 (1954). 
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state workmen’s compensation acts, by giving control over compensation 
to the commission, have led to the elimination of the contingent fee in 
that area.** There are also a number of other minor areas in which the 
use of contingent fees is limited or prohibited altogether.” And in at 
least one state where the ABA Canons have been adopted statutes have 
been passed which attempt to provide certain safeguards when the 
contingent fee is used.” 

History does not seem to make clear whether the traditional ob- 
jection to a contingent fee rests solely on moral grounds, or upon the 
view that it is inconsistent with the honorarium conception of fees and 
is related too closely to the promotion of litigation. In the time of 
Justinian the basis of the objection was moral as evidenced by the phrase, 
“Vlle piraticus mos est.” (That is the moral of a pirate.)°* The exact 
nature of this moral objection is unknown. And since it may be argued 
that the contingent fee has lost its connection with the offense of 
champerty, history alone does not seem to offer a final answer to the 
problem. 

Turning to the particular use of a contingent fee under discussion 
here, namely, where the client is able to pay a retainer, all the argu- 
ments which have been made against the contingent fee generally are 
applicable here. That is: where a client is able to pay, all the evils of 





49 See, ¢.g., Cranston v. Industrial Comm’n, 246 Wis. 278, 16 N.W.2d 865 
(1944), where a statute limiting attorney’s fees to ten per cent of the award re- 
ceived unless the commission fix the fee, is found to be constitutional. 

50 Private bills passed by Congress uniformly include a statement that 
attorney’s fees can not exceed ten per cent of the amount appropriated. Shipley, 
The Contingent Fee, 28 N. Y. STATE Bar BULL. 416, 419 (1956). In some veteran’s 
cases Congress has set a flat fee of $10.00 for filing claims and limited attorney’s 
fees to ten per cent of the judgment if the case goes to court. 38 U.S.C. § 551 
(1924). The Federal Tort Claims Act places a twenty per cent limit on attorney’s 
fees. 28 U.S.C. § 2678 (1948). A number of administrative agencies have rules 
which limit the use of the contingent fee. Shipley, supra at 419. 

51 Pennsylvania, in addition to the Canons, has provided other safeguards 
where contingent fees are used. Rule 202 of the Pennsylvania Rules of Civil 
Procedure provides that a contingent fee contract must be in writing, in duplicate, 
one copy for the attorney and one for the client. The attorney is to retain the con- 
tract for two years after judgment or settlement of the case. Rule 202 of the Phila- 
delphia Common Pleas Courts provides safeguards in addition to those of the 
state rule. See Gair v. Peck, 6 Misc. 2d 739, 165 N.Y.S.2d 247, aff'd per curiam 
5 App. Div. 2d 303, 171 N.Y.S.2d 259 (1958), where it was held that the Appellate 
Division of the Supreme Court of the State of New York in the First Judicial 
Department had no power to regulate or adopt a rule regulating contingent fees 
in personal injury and wrongful death cases. Rule 4 of the Special Rules, Appel- 
late Division, first adopted in 1956, had set a scale of fees with maximum per- 
centages for contingent fee contracts and stated that fees in excess of those provided 
for in the rule were a violation of the Canons unless the court had approved the 
contract. The Gair case is critically viewed in Collings & Schneider, Civil 
Remedies and Procedures, 32 N.Y.U.L. Rev. 1496, 1513-14 (1957). 

52 Sommerich, supra note 25. 
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the contingent fee contract exist, and yet the great justification for its 
use is not present, since no indigent person is being helped to press a cause 
of action whose merits could not otherwise be tested. 

In weighing the validity of this argument some appraisal must be 
made of the contentions against the contingent fee, for if these are 
unpersuasive, then there is no need to justify its use in this situation, 

The traditional arguments against the contingent fee have been 
compiled below.®* It seems that the soundest are those which are based 
on the proposition that the contingent fee creates a conflict between the 
self-interest of an attorney and the duty he owes his client. Attorneys 
are honest men, but ethical principles assert that honesty is not enough, 
A fiduciary, for instance, may not legally or ethically sell himself the 
property of his trust, however fair the price. This rule is not based on 
the idea that fiduciaries are dishonest, but rather that, despite their honesty, 
in such a sale they are incapable of giving an impartial judgment. Each 
of an attorney’s clients is entitled to impartial advice. Unless it is neces- 
sary, an attorney is not justified in hazarding his client’s cause with a 
contingent fee contract.™ 

On the other hand, the weakest arguments are those which imply 
that there is actually something dishonest in an attorney’s use of a con- 
tingent fee. For example, it is doubtful that the traditional argument 
that such a fee encourages unworthy suits has much validity. It is hard 
to believe that an attorney will take unworthy claims when there is a 





53 The contingent fee stirs up litigation by enabling the owners of unworthy 
claims to prosecute them without risking an attorney’s fee in case of loss and 
encourages them to attempt to get a settlement for the nuisance value of the claim. 
It makes the attorney a partner rather than a counselor so that he is no longer 
an officer of the court, but a litigant presenting his case, and he is no longer able 
to give impartial advice, or is tempted to achieve success by fair means or foul. 
In setting the amount of the contingent fee he is tempted to overreach his client, 
in fact if not in law, since the client is often inexperienced, eager for advice, and 
the payment of a contingent fee seems to be no problem. He is also tempted to 
settle a case as early as possible, even at the client’s disadvantage, for often in 
this way he can gain the highest possible dollar per hour fee. These contracts 
debase the profession by valuing successful services only, and equate successful 
outcome with successful practice. The contingent fee may simplify the problem of 
the fee when a case is lost, but such an approach ignores the duty of the bar to 
educate the public that the right to a day in court is worth something, even if the 
cause is itself lost. Excessive fees result, leading to client dissatisfaction, since the 
contingent fee means that no real consideration has been given to the value of the 
services rendered, and that the case has been undertaken as a joint speculation. 
Even if a contingent fee is not excessive, the fact that it is often a percentage of 
recovery makes it appear to the layman that it has no relationship to the services 
performed. 

54 The right to freedom of contract is not an absolute answer. The question 
is always how much freedom should be permitted. It would be unethical for an 
attorney to contract with his client for a ninety-five per cent contingent fee, how- 
ever openly arrived at. This conclusion limits an attorney’s freedom to contract, 
but to admit that this is a limitation does not somehow excuse the conduct. 
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risk he may not be paid for pressing them, and reject them when he 
will be paid win or lose. If it be said that these claims might be taken 
for their nuisance value, it may be answered that the time involved, 
generally, in pressing a nuisance action is slight, and, therefore, the 
contingent fee offers only a small advantage over a retainer to the client. 
Unworthy claims may be pressed, but they are more likely to be en- 
couraged by unethical attorneys who would behave similarly were they 
operating on a retainer basis than by the existence of the contingent fee. 

It does seem logical, however, that the contingent fee may en- 
courage litigation. This is the rationale of holding a contingent fee 
contract improper if a divorce is involved.©* Where lengthy legal pro- 
ceedings can be foreseen and there is the prospect of sizable attorney’s 
fees, win or lose, the existence of the contingent fee may be a factor 
leading to the decision to file suit. If the claim is meritorious, however, 
should it be discouraged? 

A distinction which may be drawn between the different arguments 
against the contingent fee is that some require a conscious course of un- 
ethical or improper action. Where conscious violation occurs it may be 
doubted that a change in Canon 13 would do more than shift these 
abuses to another area, Therefore, it is doubtful if those arguments 
which depend on conscious impropriety should be given any substantial 
weight in considering the propriety of the contingent fee. These or 
similar abuses will exist whatever the rule. Other arguments against 
the practice, however, do not involve a deliberate violation of an ethical 
principle. They exist in the nature of the practice itself. It is these 
difficulties which can be ended by a change in rule. 

It should be noted that, except for contentions by way of reply, 
the arguments which generally are offered to support the propriety of 
the contingent fee are based on practical rather than ethical consider- 
ations.°© These arguments seem to concede that there may be evils 
connected with the contingent fee, but submit that policy or practicality 
justifies the risk. 





55 See authorities cited note 47. 

56 The principal arguments which have been offered in support of contingent 
fee contracts include: Contingent fee contracts are made between intelligent, 
capable parties fully aware of their interests and rights. These parties should be 
free to contract as they like. After careful consideration and deliberation the 
question as to the propriety of these contracts was settled by the ABA, and both 
before and after Canon 13 was adopted, the tradition of the contingent fee was 
well established. Most of the arguments directed against contingent fees are not 
sound. For example, contingent fees reduce litigation, not encourage it. No 
attorney will take a bad case when his only compensation depends on the successful 
handling of a suit. All fees are contingent more or less and the bar never charges 
as much for failure as for success. The contingent fee is the only way for a 
young attorney to get a start. Until he has a reputation as a successful attorney, 
retainer clients will go elsewhere. Clients, being human, feel that their attorney 
will work harder for them where the fee is contingent, and sometimes the 
acceptance of a retainer may give the client the feeling that he should control his 








1959] COMMENTS 341 


Returning to the specific case of a client who is able to pay, it will 
be argued that the propriety of the contingent fee does not depend solely 
on the fact that it helps the poor, There are many other arguments 
which sustain it.** This being true, the contingent fee in this particular 
case cannot validly be distinguished from the contingent fee generally, 
and it follows that if one is ethical so is the other; and the conflict of 
interest which the contingent fee is supposed to create is the unavoidable 
conflict of interest between attorney and client. Moreover, any attempt 
to distinguish between contingent fees where the client can, and cannot 
pay, ignores the basis on which an attorney can afford to offer his help 
to the poor. It is obvious that an attorney must charge more to those 
clients who can pay in order to enable him to give his aid to those unable 
to afford it. At present, the gain from handling a successful contingent 
fee case is offset by the handling of an unsuccessful one. Were it un- 
ethical to utilize a contingent fee except with those unable to pay for 
services, the result would be that the indigent would be the only support 
for pressing the claims of the indigent. The burden of offering legal 
assistance to the financially distressed, it is contended, should rest upon 
the bar and the financially capable rather than on those who can least 
afford it. 

In weighing these arguments care must be taken that logic is not 
affected by emotion, In any such appraisal it is fundamental that the 
most careful consideration be given those arguments which contend that 
there is, or that there is not, a public good which is served by the use of 
such a fee. 

One thousand three ‘hundred and twenty-seven questionnaires were 
mailed to selected Ohio subscribers of the Ohio State Law Journal. The 
text of the letter setting forth the problem, and a sample postal reply 
card on which the questions were printed are reprinted below.*® It should 





attorney’s discretion. It is a good measure of the value of services, and encourages 
each attorney to do his best. Moreover, where a retainer is agreed to, the problem 
of collection if the case is lost is very difficult, while with a contingent fee the 
problem is avoided. Some persons with proper claims are discouraged from suing 
solely because of the time they will lose. If there were no contingent fee, insurance 
companies and others would have a field day in forcing settlements. The contingent 
fee is the only thing which makes the practice of personal injury law possible; 
without it only a few clients could afford the necessarily heavy retainer and this 
might lead to the creation of an administrative bureau, such as in workman’s 
compensation. The specter of overreaching is often raised, but clients may be 
overcharged by unscrupulous attorneys with or without the contingent fee. A pro- 
fession must rely on the high standards of its members, rather than on arbitrary 
rules of conduct. 

57 See note 5 supra. 

58 Dear Subscriber: 

What is your opinion? A question concerning the contingent fee has arisen 
despite the Canons. It has been suggested that the use of a contingent fee is 
unethical where either (1) no contingency as to a recovery is involved, but only 








342 OHIO STATE LAW JOURNAL [Vol. 20 


be noted that both completeness and specificity were sacrificed in the 
questionnaires to reduce its length, and thus increase the number of re- 








a contingency as to amount; or (2) where the client is fully able to pay for the 

legal services required. This question assumes that a contingent fee is ethical 

where the client is unable to pay for legal services and where the suit may result 
in no recovery at all. Perhaps three examples can bring the issue into focus: 

(1) A farmer consults attorney A. His farm is being condemned and the 
state’s offer is unsatisfactory. A is certain that his client will gain by filing suit. 
He offers to handle the case for 1/3 of the amount recovered above the state’s offer. 

(2) Attorney B is consulted by a disinherited heir where reasonable grounds 
to contest the will exist. B offers to handle the suit for $2000, payable only if he 
wins the case, and the heir agrees although he has funds to hire B. Assume that 
were B to charge his regular rate, his fee would be $1000. 

(3) Attorney C signs a 1/3 contingent fee agreement with a client who has 
a personal injury claim. The client can pay for counsel, win or lose. 

Several arguments can be made to support the propriety of the above agree- 
ments: The Canons approve of contingent fees and make no exceptions. Since 
this type of fee is a good measure of the value of services given, attorneys fre- 
quently use this type of agreement. The courts may be counted on to protect clients 
against exploitation in case of abuse. Some clients desire this kind of contract since 
they have to pay only if they receive something. 

Arguments against the propriety of the above agreements include: These 
contracts have all the evils of the contingent fee—they encourage litigation, they 
make the attorney a partner rather than a counselor, they increase the possibility 
of overreaching in fact if not in law—and yet do not offer any benefit which 
justifies their use. No indigent person is being helped to enforce an otherwise 
worthless cause of action. These contracts debase the profession by valuing only 
successful services. Some clients desire these contracts only until they win and 
see how much the attorney will receive. 

Your Law Journal is conducting a survey concerning this question, the results 
of which will be published in the Spring, 1959 issue. Only with your help can the 
survey be an accurate report of the opinion of our subscribers. It will be appreci- 
ated if you will indicate your opinion by appropriate check marks on the enclosed, 
prepaid reply card. Cards need not be signed, and additional comments by letter 
are welcomed. 

e * * 

Please answer the following questions by checking the appropriate square 
after reading the accompanying letter. Checking square 1 means “yes,” 2 “un- 
decided but probably yes,” 4 “undecided,” 4 “undecided but probably no,” and 
5 means “no.” 

In my opinion: 

ft .64 24 4 

1. Is the contingent fee where the client is unable to pay and 

where the suit may result in no recovery at all ethical? 

Did lawyer A’s conduct involve unethical practice? 

Did lawyer B’s conduct involve unethical practice? 

Did lawyer C’s conduct involve unethical practice? 

Assuming their conduct was ethical, was it desirable as a 

practical matter? 

6. Will an attorney using a 1/3 contingent fee, on winning a case, 
get a larger, or a smaller fee than if he had taken the case on 
retainer? Check one: Larger[] Smaller (J 
What percentage larger or smaller? wee % 


ee P YP pL 
O oooog0 
O oooon0 
O Oooo 
O oOooo0 
O ooo00 
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sponses.” While it is perhaps true that the group polled cannot be 
regarded as representative of the legal profession generally, both because 
of its geographic limitation, and because a subscription to a law journal 
may indicate a greater than average interest in the progress of the law, 
the comparative uniformity of the responses lends validity to the con- 
clusions which may be drawn from the sampling. 

The problem—are contingent fees ethical where the client is able 
to pay—was presented to those polled around the following three 
examples: 

(1) A farmer consults attorney 4. His farm is being 
condemned and the state’s offer is unsatisfactory. A is certain 

that his client will gain by filing suit. He offers to handle the 

case for 1/3 the amount recovered above the state’s offer. 

(2) Attorney B is consulted by a disinherited heir where 
reasonable grounds to contest the will exist. B offers to handle 

the suit for $2,000, payable only if he wins the case, and the 

heir agrees, although he has funds to hire B. Assume that 

were B to charge his regular rate, his fee would be $1,000. 

(3) Attorney C signs a 1/3 contingent fee agreement 
with a client who has a personal injury claim. The client can 

pay for counsel, win or lose. 

The following questions were then asked, and by checking squares 
numbered from 1 to 5, the answers, “yes,” “undecided but probably 
yes,” “undecided,” “undecided but probably no,” and “no” could be 
indicated: 

1. Is the contingent fee where the client is unable to pay and 
where the suit may result in no recovery at all ethical? 

Did lawyer A’s conduct involve unethical practice? 

Did lawyer B’s conduct involve unethical practice? 

Did lawyer C’s conduct involve unethical practice? 
Assuming their conduct was ethical, was it desirable as a 
practical matter? 

Then these questions were asked: 

6. Will an attorney using a 1/3 contingent fee, on winning 

a case, get a larger, or a smaller fee than if he had taken 
the case on retainer? 
What percentage larger or smaller? 

Finally, the subscriber was asked to indicate whether he was a judge, 

an individual practitioner, a member of a partnership, not a practicing 


errr 





7. Check one: I am: Judge []; Not a practicing attorney [); Individual prac- 
titioner (]; Member of a partnership [J]; Other (2. 
8. Check one: I practice in a town under 25,000 (J; over 25,000 [7]. 

59 The answers to the following questions would have been helpful in 
evaluating the desirability of the contingent fee where the client is able to pay a 
retainer: What percentage of your cases, if any, are handled on a contingent 
basis? What percentage of your contingent fee cases involve clients too poor to 
pay a retainer? What percentage of your contingent fee clients are unsatisfied 
with the amount of your fees? What percentage of your retainer clients are un- 
satisfied with the amount of your fees? 
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attorney, or something else. And he was asked to indicate whether or 
not the town where he practiced, assuming he did, had over 25,000 
population, 

A total of 578 cards were returned to the Journal, some with 
interlineated comments, and twelve letters were received. The following 
chart indicates the character and distribution of the responses, 


Undecided Undecided 
But But 
Prob- Prob- 
ably Un- ably No 


Yes Yes decided No No Answer Total 


Question 1 ____- _ 483 22 21 4 36 12 578 
Question 2 2 71 25 6 32 439 5 578 
Question 3 ____ 110 74 33 53 =©310 8 578 
Question 4 ____._ _ 77 28 8 26 428 11 578 
Question 5 ______ 337 55 28 36 83 39 578 
Larger Same Smaller 
Question 6 391 12 31 144 578 
0-25% 26-50% 51-75% 76-99% 100-300% 
Per cent 
ee 59 13 1 24 179 391 
Per cent 
smaller a 5 1 pee —_ 6 31 


I.Prac. Part. Judge NoPrac. Other 
303 =—-:186 20 30 33 6 578 


Under Over 
25,000 25,000 


143 435 578 

An attempt was made to analyze the responses by grouping them 
on the basis of the size of the responder’s town, on the character of his 
work, and finally, on the percentage larger or smaller given in answer 
to question six. There was no significant variation from the pattern 
established by all responses on the basis of these groupings. 

The contingent fee itself stands almost unchallenged among those 
polled. Although there was a drop in the number approving the con- 
tingent fee in various sjtuations where the client could pay, a great 
majority still supported its propriety.© Question five was designed to 
encompass any conceivable objection which an attorney might not regard 
as of an ethical nature. Those who had some “practical” objection to 
the contingent fee where the client could pay were of a greater number 
than those who objected on ethical grounds, but, generally speaking, 
those who objected for one reason objected for both. Thus there is 
nothing to indicate a gap between the ethical and the practical concerns 
of the group polled. 





60 Additional ethical considerations may have accounted for the drop. Some 
may have felt, since the possibility was not expressly negated, that full disclosure 
had not been made. Others may have felt that it is improper for an attorney to 
offer a contingent fee, but not to accept one if offered. 
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While a substantial number of those polled felt that no reply could 
be made to question six because of the number of variables involved, 
sixty-seven per cent agreed that a contingent fee would be larger than a 
retainer fee if applied to the same case. Forty-six per cent of those who 
felt the contingent fee would be larger indicated they were unable to 
state how much the difference would be. Twenty-nine per cent, how- 
ever, agreed that the percentage larger would not exceed twenty-five 
per cent, and fifty-four per cent agreed if only those who attempted to 
give an answer are considered. 

It would be interesting to speculate as to the significance of the 
replies given to question six. Do they indicate an attorney will do better 
handling cases on a retainer rather than on a contingent basis? Standing 
by itself, a twenty-five per cent premium for handling a case on a con- 
tingent fee does not seem high when it is considered that some will result 
in no fee at all. At least one more question must be answered before it 
can be said on the basis of this survey whether or not the contingent fee 
means excessive fees. How many contingent fee suits result in no re- 
covery? To this question we, unfortunately, can give no answer. 


John Y. Taggart 








SEXUAL DEVIATION AND THE LAWS OF OHIO 


Each age at some time looks at itself and weighs its manners and 
morals in light of what has gone before and what new refinements have 
been made. Often the result is a smug acceptance of this as “the best of 
all possible worlds.” Occasionally, when the self examination is particu- 
larly searching, the age admits the defects of the extant social order 
and is led toward a more enlightened approach in the area examined. 

Such an analysis may recently have been made by a committee of 
the Home Office of the United Kingdom. The Committee on Homo- 
sexual Offenses and Prostitution, commonly referred to as the 
Wolfenden Committee, examined the contemporary legal treatment of 
certain segments of the British community and advised a revision of the 
laws of Great Britain in this area into a more realistic conformity with 
the findings of the behavioristic disciplines of sociology and psychology.’ 

The reaction to this report in the popular press, in legal literature, 
and among religious and political leaders demonstrates a willingness in 
many quarters to pierce the taboo that has shrouded the area of sex 
deviation and to support a more tolerant program to deal with the 
problem of homosexuality specifically and sex deviation generally. 

Whether Ohio shares in this movement toward greater latitude in 
the treatment of the sexual deviate is open to argument; whether it 
should is the matter at hand. The scope of this comment is to review 
some selected areas of the Ohio law pertaining to sexual deviation with 
the aim of noting any defects existent in these laws. 


ANTECEDENTS AND INFLUENCES 


Any consideration of the historical evolution of attitudes toward 
the sexual offender must bear in mind that such attitudes are the product 





1 REPORT OF THE DEPARTMENTAL COMMITTEE ON HOMOSEXUAL OFFENSES AND 
PROSTITUTION OF THE Home OrFice (1957), Sir John Wolfenden, Chairman. “Un- 
less a deliberate attempt is to be made by society, acting through the agency of the 
law, to equate the sphere of crime with that of sin, there must remain a realm of 
private morality and immorality which is, in brief and crude terms, not the law’s 
business. To say this is not to condone or encourage private immorality. On the 
contrary, to emphasize the personal and private nature of moral or immoral con- 
duct is to emphasize the personal and private responsibility of the individual for 
his actions, and that is a responsibility which a mature agent can properly be 
expected to carry for himself without the threat of punishment from the law. It is 
not the function of the law to intervene in the private lives of citizens, or to seek 
to enforce any particular pattern of behaviour.” Paragraph 62. “Homosexual be- 
haviour between consenting adults in private be no longer a criminal offense.” 
Paragraphs 63 and 64. “The questions relating to ‘consent’ and ‘in private’ be 
decided by the same criteria as apply in the case of heterosexual acts between 
adults.” Paragraph 71. “The age of ‘adulthood’ for the purposes of the proposed 
change in the law be fixed at twenty-one.” Paragraph 187. “That a court by which 
a person under twenty-one is found guilty of a homosexual offense be required to 
obtain and consider a psychiatric report before passing sentence.” 


346 











1959] COMMENTS 347 


of the society in which they are found. After the genesis of these atti- 
tudes, they may continue to shape the society itself, thereby requiring 
social conformity even after the basis for their conception is extinct. 
It should be noted at the outset that our present social system is but 
one of many alternatives. Other highly developed societies have not 
shared the views we presently hold; for example, the city states of 
Greece found homosexuality to be quite compatible with their existent 
social order. The basis was partially economic necessity and partially 
the supplemental character of homosexuality to the educational and 
military goals. On the other hand, the ancient Hebrew society found 
it necessary to encourage a large population upon which it could draw 
for military purposes to protect an area constantly subjected to invasion 
by neighboring states. Homosexuality was incompatible with this aim.* 
The theocratic government merged military necessity with religious 
disciplines. ; 

The current American view, as expressed in our statutory enact- 
ments and judicial decisions, is most directly rooted in Judeao-Christian 
religious philosophy as it has evolved. It is in the Old Testament that 
we find many precepts that are echoed in modern state codes. Through- 
out the middle ages the ecclesiastical courts exercised great control over 
religious and moral conformity in the community, and in this way 
colored much of the judgment in sexual matters by often equating 
deviation with heresy. It was from these same ecclesiastical courts that 
the common law courts of England drew their pattern for the regu- 
lation of human sexual behavior during the late medieval and Renais- 
sance periods.” With minor: modifications we find a similar approach in 
contemporary legislation. 

Primarily, the historical development of legal control of sexual 
conduct has been the enforcement of the moral code of the culture. 
Generally, social mores have been affected by the changes taking place 
within that culture. In light of the advancements made in the past half- 
century in the medical and social sciences, it might be hoped that legal 
treatment of sexually deviant behavior would have undergone major 
modifications, This, however, is not the case. “Except perhaps for 
religion, there is no subject on which it is more difficult for us to think 
with scientific objectivity than sex. And in truth it is herein that much 
of the fault lies, for in the minds of most of us the two are inextricably, 
although not always consciously, bound.”*® Anglo-American treatment 





2 BrinToN, A History OF WESTERN MorALs 93 (1959); Kinsey, PoMEROy, & 
MARTIN, SEXUAL BEHAVIOUR OF THE HUMAN MALE 660 (1948); East, Sexual 
Offenders, MENTAL ABNORMALITY AND CRIME 177, 186 (Radzinowicz & Turner ed. 
1949). 

3 LEWINSOHN, A History OF SExuAL Customs 29-30 (1958). 

4 Leviticus 18: 7, 22; Leviticus 20: 13. 

5 KINSEY, op. cit. supra note 2, at 465; Bowman & Engle, A Psychiatric 
Evaluation of the Laws of Homosexuality, 29 Temp. L.Q. 273,277 (1956). 

6 GUTTMACHER, SEX OFFENSES 11 (1951). 
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of the sexual deviate remains today, as it was five centuries ago, the 
product of religious tenets, free of the modifications urged by the 
psychologist and sociologist. Added to this is the American belief that 
moral and social conformity must be maintained and the naive assump- 
tion that this conformity can be enforced through legislation, Analysis 
of the statutory regulation of sexually deviant behavior may indicate a 
difference in degree of punishment, but the prevailing philosophy of 
Biblical and medieval societies of death by burial or burning or life 
imprisonment does not differ from that which imposes imprisonment for 
twenty years with no right of probation or a custodial sentence of 
indeterminate length. 


THE CurRENT LEGAL STATUs OF SEXUAL DEVIATION 


It is impossible to compile a list with any certitude that it will 
contain all those transgressions of the law that are classifiable as crimes 
of the sexually deviant. Many criminal acts, that on the surface appear 
free of a sexual impulse, contain sexual overtones. Murder, burglary, 
theft, arson and assault are often sexually inspired.’ Rape and prosti- 
tution are more clearly sexual; however, in the absence of additional 
factors these violations of the law may not be acts of sexual deviation.® 
However they may be styled, the crimes of indecent assault, homo- 
sexuality, bestiality, pedophilia, exhibitionism, and voyeurism are those 
which most usually invoke the appellation of sexually deviant crimes. 

Ohio, by statutory enactment, has attempted to deal with this area 
of behavior. Four substantive provisions are of immediate import in this 
field;® these are supplemented by municipal ordinances curtailing activi- 
ties of disorderly conduct disruptive to the peace of the local com- 
munity.’® Further, the law provides for special disposition of those 
offenders who are found to be “mentally deficient and psychopathic.”™ 


Of the substantive enactments, the sodomy statute deals with that 
area most generally thought of as sexual deviation.’* The approach of 
the law to sodomy is representative of attitudes frequently present in the 
whole of regulation of the sexual offender. As set forth in the statute, 
the offense of sodomy is that of “carnal copulation with a beast, or any 





7 BROMBERG, CRIME AND THE MIND 84, 85 (1948). 

8 For consideration of distinctive elements in rape, see GUTTMACHER, op. cit. 
supra note 6, at 50. 

® Onto Rev. Cope §§ 2905.44, 2903.01, 2905.02, 2905.30 (1953). 

10 Onto Rev. Cove § 715.49 (1953); CLEVELAND, On10, CopiFIED ORDINANCES 
§ 13.1302 (Indecent Language and Behavior), § 13.1303 (Indecent Exposure), 
§ 13.1305 (Lewd, Lacivious, Acts, Words, Gestures, etc.) (1951); CINCINNATI, 
Onto, Cope oF ORDINANCES § 901-i1 (Indecent Behavior), § 901-i2 (Indecent Ex- 
posure) (1957); CotumBus, Onto, City Copes § 29.20 (Disorderly Conduct), 
§ 29.52 (Indecent Conduct, Filthy Acts, etc.), § 29.59 (Molesting Females) (1959). 

11 Onto REv. Cope §§ 2947.24-.29 (1954). 

12 On10 Rev. Cove § 2905.44 (1953). 
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openings of the body, except sexual parts, with another human being.”** 
The statute fails to define with any certainty the manner in which the 
crime may be committed and resort must therefore be had to the courts 
for a construction of the statutory language as to the elements of the 
crime. 

The rule of strict construction of penal statutes does not 

require the courts to go to the extent of defeating the purpose 

of the statute by a severely technical application of the rule." 
Having said this the courts expand the common law definition of sodomy 
to encompass acts not a part of the common law offense.’® The penalty 
for this crime is a sentence of not less than one nor more than twenty 
years.’® 

Pedophilia is proscribed in Ohio by statutes punishing an assault 
upon a child under sixteen’? and punishing rape of a female under 
twelve.'® The indecent assault of the first of the above statutes need 
not satisfy the general legal test for criminal assault. It seems sufficient 
that a child be disturbed by the exposure of an adult if the proximity of 
the adult is reasonably immediate.’® Again, the interpretation of the 
statute by the court exhibits the tendency to give the statutory language 
the broadest of meanings. The penalty for assault of a child is con- 
finement from one to ten years, or a fine of $100 to $1000, or both. 
The punishment for rape of a female under twelve is life imprisonment. 

The fourth of the substantive statutory provisions is that dealing 
with indecent exposure by any person over eighteen years of age in any 
public place or in any place where there is a likelihood that the act will 
be observed.” The punishnient for violation of this statute is a maximum 
sentence of six months, a fine of not more than $200, or both. 

The procedural steps preliminary to an adjudication of the above 
offenses are similar in the case of the indictment or information, The 
statutory words or a slight variation thereof are considered sufficient to 





13 On10 Rev. Cope § 2905.44 (1953). 

14 State v. Price, 12 Ohio N.P. (n.s.) 349, 352 (C.P. 1911), quoting from 
Castor v. State, 75 Ohio St. 52, 69, 78 N.E. 957, 959 (1906). 

15 State v. Price, supra note 14, at 350. 

16 Onto Rev. Cope § 2951.04 (1953) provides that there shall be no probation 
in cases of conviction for sodomy. 

17 On10 Rev. Cope § 2903.01 (1953). “No person over the age of eighteen 
years shall assault a child under the age of sixteen years, and willfully take 
indecent liberties with the person of such child, without committing or intending 
to commit the crime of rape upon such child, or willfully make improper exposure 
of his person in the presence of such child. . . .” 

18 On1o Rev. Cope § 2905.02 (1953). “No person shall have carnal knowledge 
of his daughter, sister, or a female person under twelve years of age, forcibly and 
against her will. . . .” 

19 State v. Green, 84 Ohio App. 298, 82 N.E.2d 105 (1948). 

20 On10 Rev. Cope § 2905.30 (1953). “No person eighteen years of age or 
over shall willfully make an indecent exposure of his person in a public place or 
in a place where there are other persons to be offended or annoyed thereby. . . .” 
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inform the accused of the charge against him. It has not been the usual 
practice to describe the particular manner of the commission of the act; 
“extreme particularity is not necessary.” 

The entire area of sexual offenses is affected by the Ohio “sexual 
psychopath” statutes.” These sections supplement the general criminal 
prohibitions in cases where the “applicable penal sentence will not afford 
to the public proper protection against possible future criminal conduct.” 
After conviction and before sentence the trial court must refer the vio- 
lator of enumerated offenses to the Department of Mental Hygiene or 
to a psychiatric clinic or to three psychiatrists for examination. The 
court may refer any felony, except murder in the first degree, or “any 
misdemeanor involving a sex offense, or in which abnormal sexual 





21 State v. Zarhorst, 75 Ohio St. 232, 79 N.E. 238 (1906); State v. Stewart, 
38 Ohio L. Abs. 543, 50 N.E.2d 910 (Ct. App. 1943); King v. New London, 
8 Ohio N.P. (n.s.) 34 (C.P. 1907). 

22 Ono Rev. Cove § 2947.24 (1954). “Definitions. Sections 2947.24 to 2947.29, 
inclusive, of the Revised Code shall be administered by the criminal courts in 
dealing with mentally deficient offenders in cases in which the court finds that the 
imposition or continued enforcement of the applicable penal sentence will not afford 
to the public proper protection against possible future criminal conduct of such 
mentally deficient or psychopathic offenders. (B) ‘psychopathic offender’ means 
any person who is adjudged to have a psychopathic personality, who exhibits 
criminal tendencies and who by reason thereof is a menace to the public. Psycho- 
pathic personality is evidenced by such traits or characteristics inconsistent with 
the age of such person, as emotional immaturity and instability, impulsive, 
irresponsive, reckless and unruly acts, excessively self-centered attitudes, deficient 
powers of self-discipline, lack of normal capacity to learn from experience, marked 
deficiency of moral sense or control.” Section 2947.25 provides: “After conviction 
and before sentence, a trial court must refer for examination all persons convicted 
under Sections 2903.01, 2905.02, 2905.03, 2905.04, 2905.07, or 2905.44 of the Revised 
Code, to the department of mental hygiene and correction or to a state facility 
designated by the department, or to a psychopathic clinic approved by the depart- 
ment, or to three psychiatrists. Prior to sentence the court may refer for such 
examination any person who has been convicted of any felony except murder in 
the first degree where mercy has not been recommended, or any misdemeanor 
involving a sex offense, or ,in which abnormal sexual tendencies are displayed, 
when it has been suggested or appears to the court that such person is mentally 
ill, or a mentally deficient or psychopathic offender. .. . The department, clinic, or 
psychiatrists shall make a careful examination of such person and furnish the court 
a report in writing of the finding as to the mental condition of the person. .. . 


The court shall conduct a hearing thereon. . . . If upon consideration of such report 
and such other evidence as is submitted the court finds that such person is... a 
psychopathic offender . . . the court shall enter such finding in the records and 


shall impose the appropriate sentence for the offense of which the person was 
convicted. At the same time the court shall enter an order of indefinite commitment 
of such person to the department, during the continuance of which the execution of 
the sentence shall be suspended. Thereupon such person shall be sent to an appro- 
priate institution designated by the department. If the department, because of 
lack of facilities, fails to designate an appropriate institution, such person shall be 
sent to the institution to which he would have been sentenced had he not been 
adjudged ... a psychopathic offender. . . .” 
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tendencies are displayed” to the Department of Mental Hygiene for 
examination. The examining body, upon examination of the offender, 
renders a report in writing to the court containing its findings, together 
with recommendations, suggestions and opinions, Upon receipt of the 
report a hearing is held. If the court after consideration of the report 
finds the offender mentally ill (Ohio Revised Code § 5123.01) or if 
it finds him to be “a mentally deficient or psychopathic offender” it 
imposes the appropriate sentence for the offense of which the person 
was convicted; at the same time it hands down an order of indefinite 
commitment of the offender to an appropriate institution for treatment 
or purely custodial purpeses. The release from the indeterminate sen- 
tence is effected only if the offender is found to have improved so that 
“he no longer needs the special custody, care, or treatment of such in- 
stitution.” Such a decision rests in the hands of the superintendent of the 
institution to which the offender is committed, If the offender obtains 
the certification of improvement and after further examination is found 
to be sufficiently cured, he may be released. At this time he is either 
transferred to the appropriate penal institution to serve the remaining 
term of his sentence or freed under supervision if the penal sentence has 
been satisfied. 

The letter of some of the substantive laws dealing with sexual 
deviation is often tempered by a minimum of enforcement. It is only 
in cases of violence, corruption of minors and public solicitation that a 
vigilant attempt is made to require compliance with the legal standard.”* 
This laxity is on occasions, generally following an extremely outrageous 
sex crime, the subject of journalistic criticism. Such an attack results in 
a zealous enforcement of all sexual statutes and ordinances until the 
pressure to “clean up” the community is removed. The arrest of the 
non-violent sexual offender then lapses to lie dormant until something 
again arouses a public crusade against all sexual offenders. 


CRITIQUE 


Enactments which aim at the prohibition of certain conduct should 
meet some objective criteria of excellence. Ideally, they should (1) 
curtail those acts which result in probable harm to the community and 
its inhabitants, (2) define with the greatest possible exactness those pro- 
scribed activities, (3) incorporate all the procedural safeguards due the 
accused, (4) grade the severity of the punishment to fit the degree of 
the crime, and (5) take account of the enforcement and treatment 
facilities available. What is the measure of the existent Ohio law by 
these criteria? 

Initially, it must again be stated that the particular problem pre- 
sented by laws dealing with sexual transgressions is the common tendency 





23 KINSEY, Op. cit. supra note 2, at 391-92; MopeL Penat Cope § 207.5, 
comment (Tent. Draft No. 4, 1956); PLoscowe, SEx AND THE Law 209 (1951); 
Bowman & Engle, supra note 5, at 295-96; Note, 17 U. Cur. L. Rev. 162 (1949). 
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to codify moral standards and enforce these standards even though some 
lapses from them do no harm to the secular interests of the community. 
In the pursuit of this goal of moral conformity the laws are enforcing 
a standard of conduct the validity of which has been questioned.** 
Kinsey points out that morals vary with the many different social levels 
(determined by educational level, occupational class, and paternal in- 
fluences).?> Faced with this kaleidoscopic nature of social mores it is 
impossible to incorporate any set of moral standards in the law that 
speaks for more than a segment of the population. Witness the fact that 
the enforcement of the law rests with two divergent social groups, the 
better educated social strata of judges, lawyers, and state legislators and 
those with an entirely different educational background, the police officers. 
Within the operation of the legal procedure, this conflict of mores results 
in an uneven functioning of the law; arrests generally reflect the police 
officer’s moral predilections while trials and sentences often mirror the 
judge’s moral views.”¢ 

To the extent that the law attempts to regulate matters that are 
the concern of the spiritual bodies it is rendering a “service” that the 
criminal law should not be called upon to do. A compromise between 
the concerns of the community in legal as differentiated from religious 
matters is desirable.2” This, to a degree, is an educational matter that 
cannot be easily corrected. American society has put particular emphasis 
upon the presence of the law in the province of morals and might be 
shocked by the withdrawl of legal sanctions. But there seem to be 
indications of changes in the public attitudes toward sexual mores with 
a more lenient interpretation of the kind of behavior condemned as sexual 
delinquency.”* Further, it is clear that there is no necessary “decay” in 
the social structure in countries where moral issues are left to the moral 
authorities. France, Switzerland, Italy, Denmark, Sweden, and Mexico 
have recognized the distinction; their codes leave moral judgments and 
sanctions to bodies other than the judiciary, i.e., society and religion.”® 

There are matters which combine morals and necessity. To the 
extent that necessity demands sanctions, these laws are justified. The 
violator cannot be allowed to harm the social fabric by commission of 
crimes of violence or crimes involving children. The moral basis for 
these laws is backed by a social need for regulation of asocial behavior.*° 





24 East, supra note 2, at 178; Porterfield & Salley, Current Folkways of 
Sexual Behavior, 52 Am. J. SocioL. 209 (1949); Glueck, 4n Evaluation of the 
Homosexual Offender, 41 MINN. L. Rev. 187 (1957). 

25 KINSEY, op. cit. supra note 2, at 329. 

26 KINSEY, op. cit. supra note 2, at 389. 

27 THe ProBLemM OF HoMosEXUALITY, AN INTERIM Report (1954), published 
by the Church of England Moral Welfare Council. 

28 Bowman & Engle, supra note 5, at 311; Glueck, supra note 24, at 193. 

29 MopeL Penat Cope § 207.5, comment (Tent. Draft No. 4, 1956); Bowman 
& Engle, supra note 5, at 304. 

30 PLoscoweE, op. cif. supra note 23, at 213. 
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Once society does assume that legal curtailment is necessary 
(whether it be the result of social prejudice or social need) the language 
employed in the legislation is frequently vague.** This absence of de- 
finitive drafsmanship may be the reflection of the revulsion of legislators 
to abnormal sexual impulses and a result of uncertainty as to what the 
law is really attempting to accomplish. 

Left open to individual interpretation are many matters that should 
be settled by the written law once it invades the field. How far will the 
decisions go in the expansion of the plastic language of the statutes? ** 
Is the language equally applicable to persons of both sexes?** Are the 
statutes to be read to include certain sexual acts that may often be a part 
of the marital relationship? ** By leaving the language open to personal 
interpretation the drafters allow great discretion to the law enforcement 
officers in making arrests. Further, the statutes are subject to ad hoc 
treatment by the judiciary, making each case a reflection of the biases 
and class standards of the judge.*° 

Criminal statutes should not employ words of art. For example, 
there should be no need for judicial interpretation of “sodomy,” when 
it would be possible to compile a list of specific offerises.°® Nor should 
the elements of an assault vary with the facts of the case.*” 

The catalog of offenses—homosexuality, bestiality, exhibitionism, 
and voyeurism—makes no distinction between a single experimentation 
or transgression and the persistent offender with a record of sexual vio- 
lations. All such persons are subject to the same degree of punishment. 
The sodomy statute of Ohio makes no differentiation between the acts 
of consenting adults in private and the offender who finds his sexual 
gratification with children or through public solicitation.** Local ordi- 





31 BROMBERG, op. cit. supra note 7, at 81; MACDONALD, PSYCHIATRY AND THE 
CRIMINAL 143 (1958); Note, 29 INp. L.J. 539 (1954). 

32 State v. Tarrant, 83 Ohio App. 199, 80 N.E.2d 509 (1948); Franklin v. 
State, 14 Ohio C.C.R. (n.s.) 253 (Cir. Ct. 1910). 

33 KINSEY, PoMEROY, MARTIN, & GEBHARD, SEXUAL BEHAVIOR OF THE HUMAN 
FEMALE 484, n.36 (1953), found no reported case in the United States where the 
sodomy statute has been applied to a female for a conviction. But cf. Foster v. 
State, 1 Ohio C.C.R. 467 (Cir. Ct. 1886), holding that a party of either sex can be 
guilty of sodomy. 

34 State v. Forquer, 74 Ohio App. 293, 58 N.E.2d 696 (1944), has held 
cunnilingus is not a crime in Ohio under the sodomy statute. This decision still 
leaves unanswered many questions as to the status of heterosexual acts. 

35 Barnett v. State, 104 Ohio St. 298, 135 N.E. 647 (1922), is an example of 
judicial reaction to the sexual offender. Such an individual is termed a “moral 
degenerate,” a “sex pervert,” and a “moral leper.” 

36 State v. Tarrant, supra note 32; Franklin v. State, supra note 32; State v. 
Price, supra note 14. Cf. 66 N.Y. Penat Laws § 690 (1958). 

37 State v. Green, supra note 19. 

38 On10 Rev. Cone § 2905.44 (1953). Compare 66 N.Y. Penat Laws § 690 
(1958) providing for three degrees of offense in the case of sodomy. 
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nances, with disregard of all factors other than the specific arts in 
question, bunch prohibitions under such unenlightening terms as “lewd, 
lacivious acts, words, gestures, etc.”** or “indecent conduct, filthy acts, 
“— 

This problem of vagueness is found in other areas where the sexual 
mores of the society are involved. In the area of obscenity the vague- 
ness of state statutes has been tested before the United States Supreme 
Court. The statutes have been upheld if there is a reasonable standard 
for ascertaining guilt—the standard to be applied is that of the “con- 
temporary community.”*? But Mr. Justice Reed’s question remains 
unanswered by this decision: 

Are the tests of the Puritan or the Cavalier to be applied, 

those of the city or the farm, the Christian or non-Christian, 

the old or the young? *? 

If we accept Kinsey’s view that there is no “average,” but rather many 
“averages,” each reflecting a part of the community, it seems vain to 
search for the moral standards of the contemporary community. It is 
no answer to vague statutory language to conjure a test that is equally 
unascertainable. 

In addition to the vagueness of statutory language and the broad- 
ness of the interpretation rendered by the judiciary, there is the absence 
of full procedural safeguards. A summary of the statutory words with- 
out a definitive account of the nature, manner, time or parties satisfies 
the procedural requisites for a valid indictment.** This uncertainty is 
modified by the presence of the bill of particulars provisions in Ohio. 
The defendant is thereby afforded an opportunity to fully acquaint him- 
self with the detailed factors of the indictment and in this way prepare 
his defense. 

In many cases a defendant is not allowed, in the hearing wherein 
he is charged with sodomy, to present evidence of his previous sexual 
conduct which may have been exclusively heterosexual.** Conduct pre- 
cedent to the commission of the act or evidence of a purely heterosexual 
orientation are viewed as irrelevant in such a hearing. This view fails 
to see any gradations in the commission of the crime; all offenders are 
lumped into the same classification without regard to motivation. 

Great variance is present in the sentences for violation of certain 
sexual statutes. Uniformity in attitude is nonexistent among the states. 
The penalties are therefore dependent upon the sophistication of each 
state legislature in its consideration of sexual crimes. For example, 
New York has by statute made homosexual acts between consenting 





39 CLEVELAND, OHIO, CODIFIED ORDINANCES § 13.1305 (1951). 
40 CoLumBus, On10, City Cones § 29.52 (1959). 

43 Roth v. United States, 354 U.S. 476, 488-89 (1957). 

42 Beauharnais v. Illinois, 343 U.S. 250, 284 (1952). 

43 See note 21 supra. 

44 Bowman & Engle, supra note 5, at 287. 
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adults a misdemeanor*® while Nevada treats any homosexual act— 
without consideration of the ages of the parties involved or any con- 
sentual factors—as a felony punishable by life imprisonment.*® Such a 
great disparity is unknown in any other area of the criminal law. It 
should be noted that in the majority of American jurisdictions, in- 
cluding Ohio, all sodomitic acts are subject to punishment as great or 
greater than forcible rape.*7 The law to this extent depends not upon 
the injury, potential or real, but rather on the intolerance of the drafters 
to acts motivated by a drive viewed as sinful or disgusting. 


The lack of uniformity in the law should not in itself be an 
element of concern. However, it ends in making crime geographical. 
Whether one is a major felon or a misdemeanant depends not upon the 
act committed, but upon the state one is in at the time. This is not a 
case of having to draw a line somewhere, for in most states, including 
Ohio, no effort has been made to deal with the gradations of the act. 
Rather all acts are condemned as felonies free of any external con- 
siderations, 


What can be the justification for allowing the laws as they are 
now drafted to stand? Do these laws actually act as a deterrent to the 
exhibitionist or voyeurist? Will they encourage a homosexual to seek 
psychiatric treatment for his illness? 


Laws are effective in so far as they are enforced, not in a manner 
of capricious selection, but with uniformity. If such enforcement were 
present then the sexual deviate’s actions could be deterred and he might 
often seek treatment. But there are currently insufficient facilities for 
real enforcement of all the sexual laws on the books, and small chance 
of an appreciable increase in enforcement agencies numerous enough to 
make stringent enforcement a reality.** The public act and the act of 
violence are subject to constant enforcement. A reconsideration of the 
sexual laws would still treat these activities as criminal. In this present 
atmosphere of selective enforcement a no-man’s-land is created; the law 
is converted to the tool of the blackmailer.*® Thereby the unrealistic 
laws compound the problem of the legal agencies by facilitating a crimi- 
nal activity as reprehensible as the proscribed sexual conduct. 


The real deterrent to sexual deviation is public exposure rather than 
punishment. The social and religious condemnation of such activity, 
not legal chastisement, acts to brake unacceptable sex inclinations.” 





4566 N.Y. Pena Laws § 690 (1958). 

46 Nev. Rev. Stat. § 201.190 (1957). 

47 See Onto Rev. Cope §§ 2905.01, .44 (1953). 

48 MopeL Pena Cope § 207.5, comment (Tent. Draft No. 4, 1956); Note, 17 
U. Cut. L. Rev. 162 (1949). 

49 MopEL PENAL Cope § 207.5, comment (Tent. Draft No. 4, 1956). 

50 Glueck, supra note 24, at 201, 203. 
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Many of the shortcomings of the substantive laws seem answered 
by statutes dealing with psychopathic offenders." These laws appear to 
be based upon an educated desire to get away from the time-honored 
manner of dealing with sexual criminals, To the extent that they do 
provide for psychiatric examination of offenders they are an advance- 
ment over the regular penal statutes. But examination of this legislation 
raises questions as to their utility. 

Critics of these laws find them an expression of two distinct 
attitudes. 

Mental illness is to be recognized as a condition that requires 

special treatment somewhat different from the customary penal 

law enforcement procedure.” 

This reliance upon scientific aid in legal determinations and a desire to 
be humane is often coupled with a contradictory position. 

The demands of the “people’s voice” occasionally couched in 

rational argument but more often expressed with hysterical 

fervor for more restrictive measures against sex criminals had 

to be met somehow by the various legislatures, since important 

groups seemed to feel that ordinary legislation was not suffi- 

cient to protect the community from the perpetration and 
repetition of heinous crimes by sex fiends. The sexual psycho- 

path laws seemed to serve admirably this purpose of added 

protection.” 

Too often these acts were passed with high expectations as to their 
utility, but without a complete study of their application in practice or 
much heed to the caution urged by the psychologists and sociologists.™ 
“The present formulation does not permit evaluation of deviation 
to be made according to objective legal, medical, or common-sense 
standards,”® 


No attempt is made in Ohio’s act for “psychopathic offenders” to 
distinguish the dangerous sexual offender from the private offender or 
the nuisance. Any violation “involving a sexual offense, or in which 
abnormal sexual tendencies are displayed” suffices for classification under 
the sexual psychopathic provisions. Inherent in such reasoning is the 
assumption that one illegal sexual act makes one a “psychopath.” It is 
clear from the reading of the statute that no allowance is made for 
adolescent experimentation, or a one time “thrill,” or acts under alco- 





51 Onto Rev. Cope § 2947.24-.29 (1954). 

52 Hacker & Flynn, The Sexual Psychopath Act in Practice: A Critical Dis- 
cussion, 43 CauiF. L. Rev. 766, 767 (1955). 

53 [bid. 

54 GUTTMACHER, Op. cit. supra note 6, at 121; PLoscowE, op. cit. supra note 
23 at 237; Fahr, Jowa’s New Sexual Psychopath Law—An Experiment Noble in 
Purpose?, 41 Iowa L. Rev. 523, 524 (1956). 

55 Hacker & Flynn, supra note 52, at 771. 
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holic influence, or acts that are part of the marital relationship. It is 
difficult to see these acts, without additional factors, as psychopathic. 

The word “psychopathic” is itself ambiguous. The attempt at 
definition in the Ohio act is preferable to total silence.** However, no 
objective standard is provided: “emotional immaturity” or “instability” 
or “deficient powers of self discipline” are criteria applicable to a large 
percentage of the population—these are traits which hardly suffice to 
make one a criminal “psychopathic offender.” The word “psychopath” 
has been abandoned in psychiatric circles as unacceptable due to its 
generality and inexactitude.’ Yet it continues to be used in the law as 
though it had some exact meaning. 

Indefinite commitment provided by the statute can often result in 
removal of the offender for a period longer than the sentence under the 
applicable criminal statutes.°* This makes the statute a useful device for 
ridding a community of an offender for a long period of time. With 
this possibility in mind it is convenient to insure that the sexual psycho- 
path statute is applied to social undesirables without regard to the gravity 
of the offense. In Ohio there is at least the requirement that there first 
be a conviction under the applicable penal statute before the sexual 
psychopath provisions come into play.*® The offender is guaranteed the 
right of a formal trial and conviction. But after conviction who is to 
judge whether the defendant represents a “menace” to the community? 

After the commitment of the offender to an institution for treat- 
ment, he remains subject to the penal sentence upon his release after 
“cure.” Since the psychopathic offender does not meet Ohio’s legal test 
for insanity, he is fully responsible for all acts committed while he was 
“psychopathic.” 

The sexual psychopath laws are based upon scientific premises that 
are not supported by psychological investigation.** Primarily, the special 
classification of sexual offenders as “psychopaths” assumes a conscious 
choice to be possible in the selection of activity by the offender, that is, 
the offender is not to be viewed as “insane.” Ohio’s criteria for insanity 
remains the M’Naghten rule, i.e., a knowledge that the act is wrong. 
Acceptance of this standard narrows the area of activities that might be 
classed as insanity under the broader tests of “irresistible impulse” (total 
incapacity for self-control) or the Durham case ruling (“that the ac- 
cused is not criminally responsible if his unlawful act was the product of 
mental disease or defect’’). 








56 Onto Rev. Cope § 2947.24(B) (1954). See note 22 supra. 

57 DAVIDSON, ForENsIC PsycHIATRY 318 (1952). 

58 The maximum sentences applicable to the sexual crimes considered: On10 
Rev. Cope §§ 2903.01 (up to ten years), 2905.02 (life imprisonment), 2905.30 (up 
to six months), 2905.44 (up to twenty years) (1953). 

59 Ono Rev. Cope § 2947.25 (1954). 

6@ Onto Rev. Cove § 2947.27 (1954). 

61 BromBERG, Op. cit. supra note 7, at 81-84; Bowman & Engle, supra note 5, 
at 279. 
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Secondly, the sexual psychopath laws assume that the sexual criminal 
is a habitual offender who progresses from one stage of sexual violation 
to another, more antisocial, stage. They also assume that by checking 
the early activity through removal of the individual, society is safe- 
guarding itself from some flagrant sexual crime. In short, the sexual 
offender is thought to be highly recidivistic. Examination of cases does 
not support this assumption.** Quite the contrary appears to be the case. 

Our investigations, as well as others, indicate first, that there 

is a low degree of recidivism among sexual offenders, and 

second, that there is no basis for the common belief that sex 

criminals engage in sexual crimes of progressive malignancy.™ 
It therefore becomes hard to justify the treatment of conduct which is 
merely annoying by the same standards as are applied to violent conduct. 
This, however, is the present status of the law which sees no degree in 
sexual deviation and imagines every sexual transgression to contain the 
roots of brutal sexual acts. 

There is probably the greatest amount of disagreement in this area 
regarding the prognosis of cure of the sexual deviate through treat- 
ment. If medical and psychological therapy can aid the deviate, and 
there is no certainty that it can, there arises the problem of facilities 
available for such therapy. There is no public institution in Ohio, at 
the present time, designed to cope wich this problem. The sexual crimi- 
nal must therefore seek treatment in a private institution or be committed 
to some institution with neither the facilities nor personne] for such 
specialized treatment. Confinement of sexual offenders in ordinary penal 
institutions may result in an aggravation of the condition of homosexual 
prisoners™ while other classes of deviate prisoners would often be subject 
to physical abuse. 

The end result is that we presently have legislation that looks pro- 
gressive and will therefore be pointed to as exemplary of far-sighted 
legal treatment of the deviate, but legislation which, behind the facade 
of progress, is ineffective, inefficient, unenlightened, and positively un- 
fair. It is time for a change. 


‘ 
RECOMMENDED IMPROVEMENTS 


The area is rife with emotional reactions and it is vain to hope 
that it can be approached free of these subjective preconceptions, It is 
also essential to note that the law can never move too far ahead of the 





62 CALIFORNIA SUBCOMMITTEE ON SEX CRIME, PRELIMINARY REPORT 43 (1950) ; 
COMMITMENT AND RELEASE OF SEXUAL DeviATes (ILLINOIS LEGISLATIVE COUNCIL) 
36-38 (1951) ; MaAyor’s COMMITTEE REPORT FOR THE STUDY OF SEX OFFENSES (NEW 
York City) 38, 94 (1941). 

63 GUTTMACHER, Of. cit. supra note 6, at 113, 114. 

64 MACDONALD, op. cit. supra note 31, at 148; Mopet Penat Cope § 207.5, 
comment, app. C (Tent. Draft No. 4, 1956). 

65 PLOscowE, op. cit. supra note 23, at 213; Bowman & Engle, supra note 5, 


at 280. 
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accepted standards of the community or communities of which it is a part. 

Practicable suggestions are a change in the present substantive laws 
considered above. It is time that the prudish, hush-hush attitude that 
pervades thinking on matters sexual be abandoned; that the law attempt 
to spell out what it means with the maximum of exactitude. Parts of the 
New York code are exemplary of an enlightened attempt at specificity 
in detailing specific substantive offenses with punishments in proportion 
to the crime.*° The American Law Institute’s tentative drafts of the 
Model Penal Code illustrate this same educated approach to sexual 
offenses in legislative provisions.®’ It is time we realized that the crimi- 
nal law is not a suitable medium for the expression of moral disapproval. 
There is no reason for the law to include matters which are generally 
ignored and seldom enforced. The goal of the substantive law should 
be to regulate those deviate sexual practices that do involve force, cor- 
ruption of minors, and public offenses, The remaining sexual trans- 
gressions should be left to religious and social pressures. 

The “sexual psychopath” law should be abandoned as an ill-advised 
experiment. In its place should be: legislation that is worked out through 
the cooperation of law and medical science; legislation which sets out 
specific criteria to aid the psychiatrist and the judge in reaching a de- 
termination regarding the mental state of the offender; legislation which 
provides for utilization of the available facilities for the treatment of 
those individuals who threaten, rather than annoy, the community, i.e., 
the pedophile and the forcible assaulter; and criteria which make an 
indeterminate sentence possible should be formulated in terms of specific 
violations which are of a dangerous character. 





66 “A person who carnally knows any male or female person by the anus or 
by or with the mouth against the will of such other person, or (1) When through 
idiocy, imbecility, or any unsoundness of mind . . . such other person is incapable 
of giving consent, or by reason of mental or physical weakness, or immaturity . . . 
such other person does not offer resistance; or, (2) When such other person’s 
resistance is forcibly overcome; or, (3) When such other person’s resistance is 
prevented by fear of immediate and great bodily harm .. .; or, (4) When such 
other person’s resistance is prevented by stupor or weakness of mind produced by 
an intoxicating, or narcotic... agent ...; or, (5) When such other person is at 
the time, unconscious of the nature of the act, and this is known to the defendant, 

. is guilty of sodomy in the first degree and is punishable with imprisonment of 
not more than twenty years or with imprisonment for an indeterminate term the 
minimum of which shall be one day and the maximum of which shall be the 
duration of his natural life. A person twenty-one years of age or over who 
carnally knows by the anus er by or with the mouth any male or female under the 
age of eighteen, under circumstances not amounting to sodomy in the first degree 
is guilty of sodomy in the second degree and punishable with imprisonment of not 
more than ten years. A person who carnally knows any male or female person... 
under circumstances not amounting to sodomy in the first degree or sodomy in the 
second degree is guilty of a misdemeanor.” 66 N.Y. PENAL Laws § 690 (1958). 

87 MopEL PENAL Cope § 207.4, comment; § 207.5, comment; § 207.6, comment 
(Tent. Draft No. 4, 1956). 
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Finally, all is in vain unless facilities are established, with adequate 
personnel, to deal with the sexual offender committed for therapy. 
Existent medical institutions and prison facilities are unacceptable for 
this purpose. We cannot abandon all sexual deviates to an indeterminate 
sentence which is nothing more than custodial, Whatever his violation 
he cannot be isolated and forgotten—he is not a “moral leper.” 


CONCLUSION 


This examination of our moral standards in the area of sexual 
deviation points up the realization that some of the views of the past are 
invalid in a world grown more wise through scientific investigation. In 
some communities the law has begun to reflect these refinements, in 
others it remains unmodified. Ohio’s law can no longer wear a mantle 
of moral respectability—it has become immoral to refuse to recognize 
the stagnation present in the existent laws on sexual deviation. A revision 
of Ohio’s sex laws is badly needed, and acceptance of the findings of the 
psychiatrist, psychologist, and sociologist must not be ignored, Expediency 
and bias can no longer be the basis of our treatment of the sexual violator. 


Although the criminal fails in his duty to society, we are not 
thereby relieved of our duty to him.—Norwood East 


Phillip E. Stebbins 











RECENT DEVELOPMENTS 


FEDERAL TAX CLAIMS ON PROCEEDS 
OF LIFE INSURANCE POLICIES 


Commissioner of Internal Revenue v. Stern, 


357 US. 39 (1958) 


In a proceeding under the transferee provision of the Internal 
Revenue Code of 1939’ the government sought to recover income tax 
deficiencies owed by a deceased taxpayer from the beneficiary of the 
latter’s life insurance policies.” The Tax Court had held the beneficiary, 
taxpayer’s widow, liable for the full amount of the deficiencies. In 
affirming the decision of the court of appeals,* the Supreme Court held 
that under the applicable Kentucky statute* the federal government 
could not, as creditor, hold the widow liable for the unpaid taxes. 

The majority of the court looked first to the legislative history 
which accompanied the predecessor of Section 311° and found that the 
congressional purpose was to provide a new procedure by which the 
government could enforce tax deficiencies against transferees and not to 
alter their substantive liability. Rejecting the government’s argument 





1Int. Rev. Cope oF 1939, § 311, 53 Stat. 90 (1939): “(a) Method of col- 
lection. The amounts of the following liabilities shall, except as hereinafter in 
this section provided, be assessed, collected, and paid in the same manner and 
subject to the same provisions and limitations as in the case of a deficiency in a 
tax imposed by this chapter (including the provisions in case of delinquency in 
payment after notice and demand, the provisions authorizing distraint and pro- 
ceedings in court for collection, and the provisions prohibiting claims and suits for 
refunds): (1) Transferees. The liability, at law or in equity, of a transferee of 
property of a taxpayer, in respect of the tax (including interest, additional amounts, 
and additions to the tax provided by law) imposed upon the taxpayer by this 
chapter. . . . (f) Definition of ‘transferee.’ As used in this section, the term 
‘transferee’ includes heir, legatee, devisee, and distributee.” This section was re- 
enacted in substantially the same language in INT. Rev. Cope oF 1954, § 6901. 
It was intended to correspond to “existing law.” See H.R. Rep. No. 1337, 83d 
Cong., 2d Sess. 553 (1954). 

2 Insured’s tax deficiencies for the years 1944 through 1947, including in- 
terest and penalties, amounted to $32,777.51. The proceeds and cash surrender 
value of the policies at his death totaled $47,282.02 and $27,259.68 respectively. 

3 242 F.2d 322 (6th Cir. 1957). 

4 Ky. Rev. STaT. §§ 297.140, 297.150 (1935) (now Ky. Rev. Stat. §§ 304.691, 
304.695 (1950). 

5 Revenue Act of 1926, ch. 27, § 280, 44 Stat. 61. 

6 “Without in any way changing the extent of such liability of the transferee 
under existing law ... this section enforces such liability . . . in the same manner 
as liability for a tax deficiency is enforced; .... Such a proceeding is in lieu of 
the present equity proceeding. .. .” H. R. Rep. No. 356, 69th Cong., Ist Sess. 43-44 
(1925). The summary administrative remedy allowed against the taxpayer himself 
consists of notice by the commissioner to the taxpayer and opportunity either to 
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that uniform liability on the part of transferees should be established by 
federal decisional law, the court concluded that in view of precedent in 
the federal courts’ and Congress’ manifestation of a policy in favor of 
non-uniform liability*® the existence and extent of such liability should 
be determined by state law. The applicable Kentucky statute provided 
that where, as here, premiums have not been paid in fraud of creditors, 
the beneficiary of a life insurance policy is not liable to the insured’s 
creditors;* and since no tax lien had been attached to the policy prior to 
insured’s death, the government’s rights were precisely those which other 
creditors would have under Kentucky law. 


The Ohio statute which protects beneficiaries of life insurance 
policies against claims of insured’s creditors is designed for the benefit 
of wives, children, dependent relatives and creditors who have been 
named beneficiaries of the insured.’ In order to be exempt, the policy 
and its proceeds must be held for the benefit of a person within the 
classes named in the statute, although the insured may reserve the right 
to change the beneficiary." The statute limits the amount of the pro- 





with review by the courts. Rev. Stat. § 3187 (1875), as amended by the Internal 
Revenue Act of 1924, 43 Stat. 343, (now INT. Rev. Cope or 1954, §§ 6331, 6334). 
pay and sue for the refund or else to proceed before the Board of Tax Appeals, 

7 Botz v. Helvering, 134 F.2d 538 (&th Cir. 1943) ; United States v. Goldblatt 
Bros., Inc., 128 F.2d 576 (7th Cir. 1942); Weil v. Commissioner, 91 F.2d 944 
(2d Cir. 1937) ; Hutton v. Commissioner, 59 F.2d 66 (9th Cir. 1932). 

8“. |. [T]he varying definitions of liability under state statutes resulted in 
an absence of uniformity of liability. Yet Congress, with knowledge that this was 
‘existing law’ at the time the predecessor section to § 311 was enacted, has re- 
frained from disturbing the prevailing practice. Uniformity is not always the 
federal policy.” Commissioner v. Stern, 357 U.S. 39, 45 (1958). 

® See statutes cited note 4 supra. 

10 On10 Rev. Cope § 3911.10 (1955), which provides as follows: “All con- 
tracts of life or endowment insurance or annuities upon the life of any person, 
or any interest therein, which may hereafter mature and which have been taken 
out for the benefit of, or made payable by change of beneficiary, transfer, or 
assignment to, the wife or children, or any relative dependent upon such person, 
or any creditor, . . . shall be held, together with the proceeds or avails of such 
contracts, subject to a change of beneficiary if desired, free from all claims of the 
creditors of such insured or annuitant. Subject to the statute of limitations, the 
amount of any premium upon said contracts, endowments, or annuities, paid in 
fraud of creditors, with interest thereon, shall inure to their benefit from the 
proceeds of the contracts, but the company issuing any such contract is discharged 
of all liability thereon by the payment of its proceeds in accordance with its terms, 
unless, before such payment, written notice is given to it by a creditor, specifying 
the amount of his claim and the premiums which he alleges have been fraudulently 
paid.” 

11 Foulks v. Foulks, 49 Ohio App. 291, 197 N.E. 201 (1934); Baxter v. Old 
Nat'l City Bank, 46 Ohio App. 533, 189 N.E. 514 (1933). If the insured changes 
the beneficiary to a person not within the enumerated classes, the exemption is 
removed, and the policy and its proceeds may then be subjected to the satisfaction 
of a debt. Hoffman v. Weiland, 64 Ohio App. 467, 29 N.E.2d 33 (1940). 
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ceeds to which such claims may attach to those premiums which have 
been paid in fraud of creditors.’ Fraud within the meaning of the 
statute includes constructive fraud.’* 

It is apparent that the fact situation presented by the Stern case 
would require the same result in Ohio. Since the beneficiary, insured’s 
widow, falls within a protected class and since there is no evidence to 
support a finding that any premiums were paid with intent to defraud 
creditors, the proceeds of the life insurance policies would be exempt 
from claims by the federal government as an unsecured creditor. 

One important qualification to the above rule must be noted, how- 
ever. In United States v. Bess, decided the same day as the Stern case, 
the Supreme Court held that a en on the cash surrender value of life 
policies for unpaid federal income taxes owed by the insured attached 
to the property before insured’s death and followed the property into the 
beneficiary’s hands under the transferee provision of the Internal Reve- 
nue Code."* In that case, prior to the death of the insured, notice and 
demand had been made upon him for payment of income tax deficiencies 
owing from previous years. Under federal law the government had 
thereby acquired a lien upon all property, real or personal, belonging to 
the insured.’ The court held that such lien did not attach to the pro- 
ceeds of the insurance policies'® but that insured did have “property” or 
“rights to property” within the meaning of Section 3670 in the cash 
surrender value’’ to which the federal lien attached during his lifetime. 
It was held, further, that once it is determined that state law creates 
sufficient interests in the insyred to satisfy the requirements of Section 
3670, state law is inoperative to prevent attachment of liens created by 
federal statutes in favor of the United States.’* Hence, the New Jersey 





12 See note 10 supra. See also Onto Rev. Cope § 3911.15 (1953). 

13 John Weenink & Sons Co. v. Blahd, 73 Ohio App. 67, 54 N.E.2d 426 (1943). 
In Doethlaff v. Penn Mut. Life Ins. Co., 117 F.2d 582, cert. denied, Gardner v. 
Doethlaff, 313 U.S. 579 (1941), the statutory phrase “in fraud of creditors’ was 
construed to mean intent to hinder, delay and defraud creditors, the question of 
intent being one of ultimate fact; and it was held that the payment of premiums 
by an insured while insolvent was net fraudulent where the premiums paid bore a 
reasonable relation to the financial condition of the insured, there being no actual 
intent to defraud creditors. 

14 357 U.S. 51 (1958). 

15 Int. Rev. Cope oF 1939, § 3670, 53 Stat. 448 (1939): “If any person liable 
to pay any tax neglects or refuses to pay the same after demand, the amount 
(including any interest, penalty, additional amount, or addition to such tax, 
together with any costs that may accrue in addition thereto) shall be a lien in 
favor of the United States upon all property and rights to property, whether real 
or personal, belonging to such person.” 

16 United States v. Bess, supra note 14, at 56, citing Cannon v. Nicholas, 
80 F.2d 934 (10th Cir. 1935). 

17 United States v. Hoper, 242 F.2d 468 (7th Cir. 1957); Knox v. Great W. 
Life Assur. Co., 212 F.2d 784 (6th Cir. 1954). 

18 Fink v. O'Neil, 106 U. S. 272 (1882). 
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statute exempting the proceeds of life policies from claims by creditors’® 
did not prevent the attachment of the federal lien, Treating the pre- 
miums making up the cash surrender value, for the purposes of Section 
3670, as a “fund” held by the insurer for the benefit of the insured,”° 
the court held that there was a transfer of property from the insured to 
the beneficiary and that the lien which attached to the property before 
the former’s death followed the property into the latter’s hands.” 

Until Congress speaks to the contrary, the liability of beneficiaries 
of life insurance policies for unpaid federal tax deficiencies owed by 
their insureds will be determined by state law, provided the government 
stands in no better position than an unsecured creditor of the deceased 
taxpayer. In opening the door to nonuniformity of liability for federal 
taxes in this area, the court felt that Congress did not intend that a body 
of federal decisional law should be formulated to govern actions by the 
government when in actions by private creditors in diversity cases state 
law must be applied by the federal courts.” “That effort is plainly not 
justified when there exists a flexible body of pertinent state law continu- 
ously being adapted to changing circumstances affecting all creditors.”** 


William L. Clark 





19 N.J. Stat. ANN., § 17:34-29 (1902). 
20 In re McKinley, 15 Fed. 535 (1883), approved in Burlington v. Crouse, 228 
U.S. 459 (1913), and Hiscock v. Mertens, 205 U.S. 202 (1907). 

21 The dissent by Justices Harlan and Burton rejected the “fund” theory, 
citing United States v. Behrens, 230 F.2d 504 (2d Cir. 1956), and argued that the 
cash surrender value of life insurance policies, though properly considered property 
of the taxpayer to which federal tax liens attached during taxpayer’s life, came 
to an end upon taxpayer’s death and that the lien terminated therewith. 

22 Erie R.R. v. Tompkins, 304 U.S. 64 (1938). 
23 Commissioner v. Stern, supra note 8, at 45. 











RECOVERY ALLOWED FOR INJURY 
TO NON-VIABLE FETUS 


Bennett v. Hymers, 


147 A.2d 108 (N.H. 1958) 


Until recently no rule of the common law seemed more firmly 
entrenched than that a fetus subsequently born alive could not maintain 
an action to recover for prenatal injuries, Clearly enunciated by Justice 
Holmes in 1884,’ the rule was recognized and followed by a succession 
of cases both in this country? and abroad.* Harkening to a few dis- 
senting voices* and the instruction of modern medical science,® the Ohio 
Supreme Court boldly initiated a reversal of the rule by its holding in 
Williams v. Marion Rapid Transit, Inc.,° permitting recovery by a child 
through its next friend for injuries sustained as a viable fetus. In logical 
extension of the Williams reasoning the court in the principal case per- 
mitted plaintiff to recover for “prenatal injuries inflicted upon it by the 
tort of another even [though] it had not reached the state of a viable 
fetus at the time of injury.””” 

The common law rule denying compensation for prenatal injuries 
had a dual basis: (1) the defendant could owe no duty to a person not 
in existence; and (2) the difficulty of proving the causal connection 





1 Dietrich v. Northampton, 138 Mass. 14 (1884). 

2 See, ¢e.g., Stanford v. St. Louis S.F. Ry., 214 Ala. 611, 108 So. 566 (1926); 
Allaire v. St. Luke’s Hosp., 184 Ill. 359, 56 N.E. 638 (1900); Newman v. City of 
Detroit, 281 Mich. 60, 274 N.W. 710 (1937); Buel v. United Rys., 248 Mo. 126, 
154 S.W. 71 (1913); Stemmer v. Kline, 128 N.J.L. 455, 26 A.2d 489 (1942); 
Drobner v. Peters, 232 N.Y. 220, 133 N.E. 567 (1921); Berlin v. J. C. Penney Co., 
339 Pa. 547, 16 A.2d 28 (1940); Gorman v. Budlong, 23 R.I. 169, 49 Atl. 704 
(1901); Magnolia Bottling Co. v. Jordan, 124 Tex. 347, 78 S.W.2d 944 (1935); 
Lipps v. Milwaukee Elec. Ry. & Light Co., 164 Wis. 272, 159 N.W. 916 (1916). 

3 Walker v. Great Northern R.R., 28 L.R. Ir. 69 (1891). 

4 Allaire v. St. Luke’s Hosp., 184 Ill. 359, 368, 56 N.E. 638, 640 (1900) (dis- 
senting opinion) ; Stemmer v. Kline, 128 N.J.L. 455, 463, 26 A.2d 489, 685 (1942) 
(dissenting opinion) ; Montreal Tramways v. Le Veille, 4 D.L.R. 337 (Can. 1933). 
The court cited with favor Scott v. McPheeters, 93 P.2d 562 (Cal. 1939), dis- 
tinguishable from Williams in that it was a case of statutory interpretation. 
Curiously, the court overlooked the sole opinion in the United States to have 
preceded it in reversing the common law rule. Bonbrest v. Kotz, 65 F. Supp. 138 
(D.D.C. 1946). 

5“. |. [M]edical authority has recognized long since that the child is in 
existence from the moment of conception. . . .” Prosser, Torts § 36, at 174 n.65 
(2d ed. 1955), citing HERzoc, MEDICAL JURISPRUDENCE §§ 860-975 (1931), and 
MALoy, LEGAL ANATOMY & SURGERY 669-87 (1930). 

6 152 Ohio St. 114, 87 N.E.2d 334 (1949), 10 A.L.R.2d 1051 (1950), 63 Harv. 
L. Rev. 173 (1949), 48 Micn. L. Rev. 539 (1950). 

7 Bennett v. Hymers, 147 A.2d 108, 110 (N.H. 1958). 
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between negligence and injury would create the danger of a multitude 
of fictitious claims. 


In refuting the first basis of the rule, Williams and similar de- 
cisions” emphasized that a viable fetus was capable of independent 
existence” and thus was a person to whom other persons could owe a 
duty of due care. The second basis of the rule, posing merely a problem 
of proof, was easily overcome: 

... [T]he fear that recognition of a right of action in a case 

of this character will lead to others brought in bad faith and 

present insuperable difficulties of proof should not influence 

the decision of the question. Jt is to be hoped that the law will 

keep pace with science... ." 


The foundation of the rule having been undermined, a series of thirteen 
jurisdictions’? adopted the “viability” rule in the decade which followed 
the Williams decision. 


This calculated refusal to follow the common law rule is a re- 
markable demonstration of “judicial application of reason to experi- 
ence,”'* but it was merely the first of two steps which were totally to 
obliterate the rule. The final step was signalled by an appellate court 
in Kelly v. Gregory,'* recognized in Hornbuckle v. Plantation Pipe 





8 Prosser, Torts § 36, at 174 (2d ed. 1955). 
®See Annots., 27 A.L.R.2d 1256 (1953), 10 A.L.R.2d 1051 (1950). See also, 
Jasinsky v. Potts, 153 Ohio St. 529, 92 N.E.2d 809 (1950) (wrongful death action). 

10 “Viable—Capable of living; especially said of a fetus that has reached 
such a stage of development that it can live outside of the uterus.” DorLanp, 
AMERICAN ILLUSTRATED MEDICAL DicTIONARY 1528 (23d ed. 1957). “Viability is 
generally taken to range between the twenty-sixth and the twenty-eighth week of 
fetal life.” GrADWOHL, LEGAL MEDICINE 834 (1954). “An infant is usually con- 
sidered to be viable at the end of seven months of intrauterine existence, but in- 
fants may survive if born at an earlier period.” GorDON, TURNER & PRICE, 
MEDICAL JURISPRUDENCE 760 (1953). 

11 Williams v. Marion Rapid Transit, Inc., supra note 6, at 125-26, 87 N.E.2d 
at 339. (Emphasis added.) / 

12 Connecticut, Delaware, District of Columbia, Georgia, Illinois, Maryland, 
Minnesota, Mississippi, Missouri, New Hampshire, New York, Ohio and Oregon; 
recovery for prenatal injuries is still denied in seven jurisdictions whose appellate 
courts have not reviewed the question since 1946: Alabama, Michigan, New Jersey, 
Pennsylvania, Rhode Island, Texas and Wisconsin. 26 Ins. CouNsEL J. 148, 151 
(1959). California and Massachusetts have recently reconsidered the problem and 
denied recovery. Norman v. Murphy, 124 Cal. App. 2d 95, 268 P.2d 178 (1954) ; 
Cavanaugh v. First Nat’l Stores, 329 Mass. 179, 107 N.E.2d 307 (1952). 

13 “The law of tomorrow ... will be made as law in living and growing 
societies has always been made, by juristic and judicial application of reason to 
experience of the administration of justice in the past and testing of that reason 
by further experience. .. .” Pound, Law and Laws, 19 Onto St. L.J. 441, 453 
(1958). 

14 282 App. Div. 542, 125 N.Y.S.2d 96 (1953). 
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Line Co., and forcefully taken by the New Hampshire Supreme Court 
in Bennett.'® 


In Woods v. Lancet’’ the New York Court of Appeals reversed 
its earlier decision in Drobner v. Peters’® and subscribed to the “viability” 
rule. The court specifically confined its holding to “prepartum injuries 
to . . . viable children.” Thus, Drobner had never been totally dis- 
credited when the intermediate court in Kelly’ permitted recovery for 
injuries to a non-viable fetus without mentioning Drobner. Apparently 
never having been appealed, the Kelly case is at best uncertain authority. 


In the only decision by a state supreme court prior to Bennett to 
dispose of the “viability” distinction and permit recovery for injury to 
a non-viable fetus, the Hornbuckle™ court relied upon a “viability” case** 
and a property case.?* Justice Almand dissented on the ground that the 
former was strictly limited to circumstances in which the fetus is 
“quick”** in the mother’s womb. Chief Justice Duckworth, author of 
the Tucker opinion, pointed out that it “went as far as sound logic and 
legal principles will permit.”** But, ignoring the closely reasoned “via- 
bility” distinction enunciated by- an unanimous court in Tucker, the 
Hornbuckle majority recognized a cause of action in a non-viable fetus 
simply by dusting off the old property rule that an infant em ventre sa 
mere is “considered as born for all purposes which are for his benefit.””* 


Kelly and Hornbuckle, although of questionable validity, neverthe- 
less heralded the demise of the “viability” distinction—an event urged 
by legal commentators.”* It remained for the court in the principal case 





15 212 Ga. 504, 93 S.E.2d 727 (1956). 

16 Supra note 7. 

17 303 N.Y. 349, 102 N.E.2d 691 (1951). 

18 Supra note 2. 

19 Supra note 14. 

20 Supra note 15. 

21 Tucker v. Carmichael & Sons, 208 Ga. 201, 65 S.E.2d 909 (1951). 

22 Morrow v. Scott, 7 Ga. 535 (1849). 

23 Hornbuckle v. Plantation Pipe Line Co., 212 Ga. 504, 506, 93 S.E.2d 727, 
729 (1956) (dissenting opinion). “Quick” to the Tucker court meant “when the 
child is able to stir in the mother’s womb.” 208 Ga. at 204, 65 S.E. 2d at 910. 

24 Hornbuckle v. Plantation Pipe Line Co., 212 Ga. 505, 506, 93 S.E.2d 728 
(1956) (concurring opinion). 

25 Morrow v. Scott, supra note 22, at 537. “It is now settled, both in England 
and in this country, that from the time of conception the infant is in being for the 
purpose of taking any estate which is for his benefit... .” 16 Am. Jur. Descent 
and Distribution § 81, at 852 n.8 (1938). See also, 26A C.J.S. Descent and 
Distribution § 29 (1956). 

26 Prosser, TorTs § 36, at 175 (2d ed. 1955); 39 Cornet L.Q. 542, 545-46 
(1954); 63 Harv. L. Rev. 173-74 (1949); 29 N.Y.U.L. Rev. 1154, 1157 (1954) ; 
32 Norre DAME Law. 341, 343-45 (1957); 3 VANb. L. Rev. 282, 296 (1950). But 
see 8 Syracuse L. Rev. 115 (1957). 
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to face the question squarely.?’ So doing, it (1) adopted the opinion that 
the fetus** becomes a separate organism from the time of conception, 
(2) pointed out that its legal existence is recognized by both property”® 
and criminal law,®’ (3) observed that difficulty of proof should not bar 
recovery for a wrong if the evidence meets the usual tests required in 
tort cases, and (4) concluded that: 

In weighing the factors for and against allowing recovery we 

are impressed with the injustice of denying to a child born 

alive a right to recover for injuries which he might bear for 

the remainder of his life because of the tortious conduct of 

another.*" 

Although speaking of the child’s “right to recover,” the court 
basically is determining that an embryo-fetus possesses an interest which 
the law will recognize and protect. Medical science tells the court that 
“when the male and female pronucleus meet it is called conception, 
and when this occurs life begins.”®* Having accepted this teaching*® the 
court realizes that the interest for which protection is sought is Auman 
life. Before this, the most jealously protected interest known to the law, 
opposing considerations of difficulty of proof and fraudulent claims must 
perish.** 


Wayman C. Lawrence 





27 At the outset the court affirmed that a viable child born alive had a cause 
of action for prenatal injuries. Poliquin v. MacDonald, 101 N.H. 104, 107, 135 
A.2d 249, 251 (1957). 

28 The court did not use the term “fetus” precisely. “The word embryo covers 
the first three months of life, and fetus is a name for the child in the uterus after 
the end of the third month.” MALoy, LEGAL ANATOMY AND SuRGERY 740 (2d ed. 
1955). 

29 See note 25 supra. 

30 “Without the aid of statutes which now have generally done away with the 
requirement that in criminal abortion the woman must be quick with child, and 
provide that the crime may be committed upon any pregnant woman, a few 
American cases have held that regardless of ‘quickening’ the offense may be 
committed at any time during gestation.”” 3 BurpicK, CRIME § 868, at 282 (1946), 
citing State v. Reed, 45 Ark. 333 (1885); State v. Wilson, 2 Ohio St. 319 (1853); 
Mills v. Commonwealth, 1¥ Pa. 630 (1850). 

31 Bennett v. Hymers, supra note 7, at 110. 

32 MALOoy, supra note 28, at 738. (Emphasis added.) The embryo is regarded 
as an entity from the moment of conception. KeitH, HUMAN EMBRYOLOGY & 
MorpuHoLocy 23 (1921). Neither the mother’s blood nor her nerves pass into or 
through it. PATtreEN, HUMAN Empryo.Locy 181 (1946). 

33 “The life of the law has not been logic; it has been experience.” HoLmes, 
Tue Common Law 1 (1881). “The inn that shelters for the night is not the 
journey’s end. The law, like the traveler, must be ready for the morrow.” 
Carpozo, THE GROWTH OF THE Law 20 (1924). 

34 “Tt is to be hoped that the law will keep pace with science... .” This 
citation from Williams, supra note 11, reveals the common motivation between 
that and Bennett. It is clear that the courts, having attacked the common law 
rule with the aid of medical science in cases such as Williams, ultimately will 
destroy it as they subscribe to the rationale of the principal case. 











DOMICILE NOT PREREQUISITE TO CUSTODY AWARD 


In re Fore, 
168 Ohio St. 163, 
155 N.E.2d 194 (1958) 


Custody of Donald Peter Fore, a minor, had been given to his 
maternal aunt, respondent in this action, by a United States Army officer 
after Donald’s parents had been killed in an automobile accident in 
France where Donald’s father had been stationed. About one week 
after the return of Donald and his aunt to Ohio, she was awarded 
permanent custody by the probate court in Cleveland. 

Subsequently, the boy’s parternal grandmother, a resident of 
Louisiana, sought and obtained “tutorship” [guardianship] from a court 
of that state. Armed with this order, she then instituted this action in 
habeas corpus in the Court of Appeals for Cuyahoga County. Her 
petition was granted, the court declaring there was a lack of jurisdiction 
in the probate court to award custody where the domicile of the minor 
was outside Ohio, and that the subsequent Louisiana award of custody 
must therefore be accorded full faith and credit. This decision was 
reversed by the Ohio Supreme Court. 

The supreme court did not decide whether Ohio or Louisiana was 
the proper state of domicile. Moreover, it declared that the requirement 
that a minor be domiciled in Ohio is not a condition precedent to an 
award of custody by an Ohio court.’ By so ruling, the supreme court 
has aligned itself with the great majority of states which have ruled on 
this issue.” The underlying theory seems to be that the courts, acting 
on behalf of the state as parens patriae, in furtherance of the welfare of 
the child, derive power to make such award from the presence of the 
child within the state.* There is contrary authority, however, to the 
effect that mere presence in the state of a child whose domicile is else- 
where, will not confer jurisdiction.* 

A further problem was presented by the petitioner’s contention that 
Ohio Revised Code Section 2111.02 limited the inherent jurisdiction 
of the probate court when applied to these facts. That section provides 
that a guardian of a minor may be appointed “provided the person for 
whom the guardian is to be appointed is a resident of the county or has 
a legal settlement therein.” The petitioner asserted that the intention of 
the legislature was to have resident interpreted as synonymous with 
domicile. The court ruled otherwise. 





1 Jn re Fore, 168 Ohio St. 163, 155 N.E.2d 194 (1958). 

2 Annot., 4 A.L.R.2d 16 (1949). 

3 People ex rel. Noonan v. Wingate, 376 Ill. 244, 33 N.E.2d 467 (1941); 
Finlay v. Finlay, 240 N. Y. 429, 148 N.E. 624 (1925). 

4 In re Skinner, 230 Iowa 1016, 300 N.W. 1 (1941). 
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With few exceptions, courts speak of domicile while statutes refer 
instead to residence.’ Frequently treated as referring to domicile are 
statutes which call for the appointment of guardian at the residence of 
the ward,® and statutes which provide for the adoption of a minor at the 
place of his residence.” Ohio lower court decisions have not been con- 
sistent on this point.® 

Although the supreme court, in deciding the Fore case, said it was 
not holding that mere presence in Ohio gave jurisdiction to the state 
courts, the minor, Donald, has been in the state only eight days when 
custody was awarded. Thus, the court did not provide a clear definition 
of “residence.” It seems possible that if future decisions do not clarify 
this ambiguity, Ohio may become one of those states which condone the 
abduction of minors for the purpose of evading the jurisdiction of the 
minor’s domicile. There is authority that jurisdiction will not be 
awarded if a child is brought into the state unlawfully,’® and it would 
be well for the court to distinguish any future cases where this situation 
arises. 

Norman L. Schwartz 





5 Reese and Green, That Elusive Word Residence, 6 Vanv. L. Rev. 561 
(1953). 

6 In re Cameron, 158 Fla. 91, 28 So. 2d 110 (1946); Sudler v. Sudler, 121 
Md. 46, 88 Atl. 26 (1913); but cf. Martin v. Gardiner, 240 Mass. 350, 134 N.E. 
380 (1922). 

7 Hughes v. Industrial Comm’n, 69 Ariz. 193, 211 P.2d 463 (1949); Johnson 
v. Smith, 94 Ind. App. 619, 180 N.E. 188 (1932); Krakow v. Dep’t. of Public 
Welfare, 326 Mass. 452, 95 N.E.2d 184 (1950); In re Adoption of (name omitted), 
22 N.J. Misc. 181, 37 A.2d 645 (1944) ; Greene v. Willis, 47 R.I. 375, 133 Atl. 651 
(1926); Cribbs v. Floyd, 188 S.C. 443, 199 S.E. 677 (1938). 

8 The following cases were decided under previous Ohio statutes all of 
which required “residence” of the minor in the county. Domicile is not a require- 
ment for jurisdiction: Langan v. Kessinger, 23 Ohio L. Abs. 392 (App. 1936); 
In re Strininger, 26 Ohio Op. 4 (P. Ct. 1940). Contra, In re Clayton, 61 Wkly. 
Law Bull. 355 (Ohio P. Ct. 1916); Im re Murray, 4 Ohio N.P. (n.s.) 233 (C.P. 
1906). 

®See, ¢.g., DiGiorgio v. DiGiorgio, 153 Fla. 24, 13 So. 2d 596 (1943); 
Wicks v. Cox, 146 Tex. 489, 208 S.W.2d 876 (1948). 

10 Shippen v. Bailey, 303 Ky. 10, 196 S.W.2d 425 (1946). 











CITY LIABLE FOR SAFETY OF INFORMER 


Schuster v. City of New York, 
5 N.Y.2d 75, 154 N.E.2d 534 (1958) 


Arnold Schuster supplied information to the police which led to the 
capture of Willie Sutton, a notorious criminal. The newspapers gave 
Schuster’s role in the capture wide publicity. He received various threats 
on his life and requested police protection. Three weeks after giving the 
information he was shot and killed by person or persons unknown. 
Plaintiff, as administrator, brought a wrongful death action on the 
theory that the city was under a duty to exercise reasonable care for his 
son’s protection. The trial court’s dismissal of the complaint was re- 
versed by the New York Court of Appeals. 

The question presented was one of first impression in New York. 
The court decided that the municipality had the common law duty to 
exercise reasonable care for the intestate’s protection if it reasonably 
appeared that he was in danger. The decision was bottomed upon the 
reciprocal duty which citizens have in aiding law enforcement.’ This 
note is concerned with the duty placed on the city, the dissenting opinion, 
and the question of whether such an action could be brought in Ohio. 

A municipality does have a basic duty generally to provide for the 
health, safety and welfare of its citizens. The United States Supreme 
Court has on several occasions stated the proposition that a government 
is under the duty to protect its citizens from violence when they give 
information to the authoritits.? Thus, once a citizen has performed his 
obligation of aiding law enforcement, a special duty arises on the part 
of a city to use reasonable care for the collaborator’s protection, at least 
when it reasonably appears that he is in danger. 

When a person has informed and is then injured or killed because 





1 Historically, there was a duty established by the common iaw on citizens 
to aid in law enforcement. Failure to prevent the commission of a felony, or 
failure to disclose to the proper authorities the knowledge of a felony, constituted 
the misdemeanor known as “misprision of felony.” 1 Burpick, THE Law oF CRIME 
440 (1946); CLARK AND MARSHALL, A TREATISE ON THE LAW oF CRIMES 486 (6th 
ed. 1958). See 18 U.S.C. § 4 (1948): “Whoever, having knowledge of the 
actual commission of a felony cognizable by a court of the United States, conceals 
and does not as soon as possible make known the same to some judge or other 
person in civil or military authority under the United States, shall be fined not 
more than $500 or imprisoned not more than three years, or both.” Today the 
crime of misprision is almost obsolete although the duty to aid law enforcement 
still exists. “It may be the duty of a citizen to accuse every offender, and to 
proclaim every offense which comes to his knowledge; but the law which would 
punish him in every case, for not performing this duty, is too harsh for man.” 
Marbury v. Brooks, 20 U.S. (7 Wheat.) 556,575 (1822). See Babington v. Yellow 
Taxi Corp., 250 N.Y. 14, 164 N.E. 726 (1928). 

2In re Quarles, 158 U.S. 532 (1895); Logan v. United States, 144 U.S. 263 
(1892) ; Ex parte Yarbrough, 110 U.S. 651 (1884). 
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of this, it would seem that he or his administrator, under the holding in 
the principal case, would still have the burden of proving negligence. 
The law requires four factors in order to maintain a suit based on 
negligence: (1) a legal duty to conform to a standard of conduct to 
protect others against foreseeable risks, (2) a failure to conform to the 
standard, (3) a causal connection between the wrongful conduct and 
the injury and, (4) a loss or damage.* 

The collaborator must show that the duty of providing protection 
was owed to him, and that the city had negligently failed to conform.* 
If it reasonably appeared that the collaborator was in danger, there is no 
valid reason for distinguishing between negligent action and the negli- 
gent failure to act where a duty exists.° 

Generally, in a negligence action, plaintiff has the burden of 
pleading and proving the causal connection between the defendant’s act 
or omission and his injury.® Plaintiff need not exclude all other possi- 
bilities, but is only required to show that defendant’s act or omission may 
be reasonably inferred to be the cause of the injury.” The question of 
proximate cause is normally one for the jury.® 

The dissenting judges in the Schuster case believed that there was 
no justification in the common law for this extension. They were im- 
pressed by the heavy financial burden which the decision might thrust 
upon municipalities. They stressed that a citizen was under no duty to 
inform on a criminal and hence the reciprocal duty to provide reason- 
able protection for the welfare of the informer did not arise.® 





3 Prosser, Torts § 35, at 165 (2d ed. 1955). 

4 “Negligence is a failure to comply with a legal duty and, to be a predicate 
of an action, such duty must be one imposed for the benefit of the person in- 
jured. ...” Meyer Dairy Products Co. v. Gill, 129 Ohio St. 633, 640, 196 N.E. 
428, 432 (1935). 

5“ |. [T]he distinction [between misfeasance and non-feasance] is believed 
to be without significance as a test of liability.” Buskey v. New England Telephone 
& Telegraph Co., 91 N.H. 522, 523, 23 A.2d 367, 368 (1941). 

6 Alling v. Northwestern Bell Telephone Co., 156 Minn. 60, 194 N.W. 313 
(1932). 

7 Ingersoll v. Liberty’Bank of Buffalo, 278 N.Y. 1, 14 N.E.2d 828 (1938). 

8 On the facts in this case, the plaintiff might ease his burden of proof 
especially as to who shot the intestate by a loose application of the res ipsa loquitur 
doctrine. The doctrine applies where the instrumentality is under the exclusive 
control of the defendant, the nature of the accident is such that it would not 
ordinarily occur if due care had been exercised and the plaintiff: was free of any 
contributing cause. Carpenter, The Doctrine of Res Ipsa Loquitur, 1 U. Cut. L. 
Rev. 519 (1934). The majority of the courts hold that after plaintiff has offered 
proof of the accident and the injury, the jury can draw an inference of negligence 
or causal connection. Fink v. New York Cent. R.R., 144 Ohio St. 1, 56 N.E.2d 456 
(1944). The burden of going forward is then shifted to defendant to disprove his 
negligence. Foltis v. City of New York, 287 N.Y. 108, 38 N.E.2d 455 (1941). 

®For a case which held that a citizen does have a duty to inform, see 
Attorney General v. Tufts, 329 Mass. 458, 132 N.E. 322 (1921); and see note 1 
supra. But see People v. Lefkovitz, 294 Mich. 263, 293 N.W. 642 (1940). 
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An additional point made by one of the dissenting judges was that 
the intestate had assumed the risk: “. . . [T]he reward is the guid pro 
quo not only for the information disclosed but for the assumption of the 
risks of disclosure as well.”*® Assuming that the collaborator did receive 
a reward, the defendant city in a negligence action would have the 
burden of proving that the plaintiff assumed the risk. It must reasonably 
appear that the plaintiff accepted a risk which he understood, and that 
he knew the consequences of the risk accepted.’? But one could analogize 
the problem here to the one in which a person goes to the rescue of an 
individual placed in danger by the defendant’s act.'* One author, in 
writing on rescue and similar situations, felt that moral or social pressures 
are such as not to warrant, without more, the conclusion that the risk 
has been assumed."* 

Should such a factual situation as presented in the principal case 
arise in Ohio, it is doubtful whether suit could be brought. In New York 
the problem of sovereign immunity was not present because the state has 
waived its immunity from suit.'"* Ohio courts allow negligence actions 
against cities on proprietary functions, but not when governmental 
functions are involved, unless a statute creates liability..° The Ohio 
Supreme Court has held that the maintenance of a police force is a 
governmental function, and that negligent acts or omissions of the police 
department do not subject the city to liability."® In an early case the 
court held that the city was not liable for failure to protect plaintiff’s 
property against mob destruction.’ This early decision has not been 
overruled and would appear to be the law today.’® 


The court in a recent decision has adhered to the governmental- 
proprietary distinction. The majority opinion mentioned that in some 
cases the municipality should be liable for injuries on governmental 
functions, but felt that the legislature should remove this barrier.’® In 
a wrongful death action where an unattended prisoner suffocated as a 





10 Schuster v. City of New York, 5 N.Y.2d 75, 154 N.E.2d 534, 544 (1958). 

11 Masters v. New York Cent. R.R., 147 Ohio St. 293, 70 N.E.2d 898 (1947) ; 
Mudrich v. Standard Oil Co., 86 N.E.2d 324 (Ohio App. 1949). 

12 See Wagner v. International Ry., 232 N.Y. 176, 133 N.E. 437 (1921). 

13 HarPeR, A TREATISE ON THE LAW OF TorTs 294 (1933). 

14 Bernardine v. City of New York, 294 N.Y. 361, 62 N.E.2d 604 (1945). 

15 Beebe v. Toledo, 168 Ohio St. 203, 151 N.E.2d 738 (1958); Tolliver v. 
Newark, 145 Ohio St. 517, 62 N.E.2d 357 (1945). 

16 Aldrich v. Youngstown, 106 Ohio St. 342, 140 N.E. 164 (1922). 

17 Western College of Homeopathic Medicine v. City of Cleveland, 12 Ohio 
St. 375 (1861). 

1853 Onto Ops. ATT’y GEN. 733, 738 (1953). Onto Rev. Cope § 3761.03 
(1953) provides: “A person assaulted and lynched by a mob may recover, from 
the county in which such assault is made. ...” While this statute reaches counties, 
there is no comparable legislation which specifically applies to cities. 

19 Broughton v. Cleveland, 167 Ohio St. 29, 146 N.E.2d 301 (1958). 
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result of a fire, the Florida Supreme Court held that a city could be 
sued where a governmental function was involved.”” The court felt 
that the governmental-proprietary distinction was no longer suited to 
American concepts of justice and should be abandoned. 

The decision in the Schuster case would, under the facts of the 
case, appear to be a logical extension of the law. So long as the in- 
former’s identity is known to the public, and particularly, known to the 
criminal element who might be expected to seek revenge, he should be 
given the fullest possible protection. If the law is to function adequately 
it needs the aid of citizens, They should be given a reasonable measure 
of protection so that they will not be discouraged from furthering the 
enforcement of the criminal laws. 


Richard F. Rice 


20 Hargrove v. Town of Cocoa Beach, 96 So. 2d 130 (Fla. 1957). 











PAROL EVIDENCE SHOWS RELEASE LIMITED TO 
ORIGINAL TORT-FEASOR 


Couillard v. Charles T. Miller Hosp., Inc., 
92 N.W.2d 96 (1958) 


Plaintiff was injured in a fall on a bus. She alleged that her injuries 
were aggravated by the malpractice of the defendant doctors. Defendants 
interposed a release given to the bus company by the plaintiff. On appeal 
from a summary judgment for the defendant, plaintiff urged that she 
should be allowed to show that the release was not intended to discharge 
defendants nor to release her cause of action as to the injuries caused 
by defendants’ negligence. The court in reversing held that although 
the release is prima facie evidence that plaintiff intended to release her 
entire cause of action, parol evidence should be admitted to show other- 
wise. 

At common law, there was said to be but one indivisible cause of 
action against joint tort-feasors and since a release discharged that cause 
of action, the release of one joint tort-feasor necessarily released the 
other. But, at common law “joint” tort-feasors included only tort- 
feasors who acted in concert... Many modern courts, however, have 
attached a looser meaning to this phrase and use it to include nearly all 
persons liable for the same tort damage. The expansion of the phrase 
“joint tort-feasors” has been accompanied by a corresponding expansion 
of the effect given to a release.” 

This case is an example of that expansion, It is settled tort law 
that when a tort victim chooses a physician with due care, the original 
tort-feasor is liable for subsequent aggravation of the injury by the 
negligence of the physician, on the theory that the original tort is the 
proximate cause of the subsequent aggravation.* Hence, the majority of 
states in this country hold that the release of the original tort-feasor 
discharges the liability of the subsequently negligent doctor.‘ 

This rule could work a hardship in certain situations. In the present 
case, the release in question was given after the trial of a suit against the 
bus company had begun. The trial judge had erroneously ruled that 
any malpractice injuries constituted a separate cause of action for which 
the bus company was not liable. The plaintiff here alleges that the 
settlement was reached and the release given on that basis. Despite the 
fact that “ignorance of the law excuses no one” it does seem likely that 
a settlement reached after the commencement of a trial will usually be 
based on the evidence and rulings of law which appear at the trial. 








1 Prosser, Torts § 46 (2d ed. 1954). 
276 C.J.S. Release § 50 (1952). 

3 Tanner v. Espey, 128 Ohio St. 82, 190 N.E. 229 (1934). 

4 Dickow v. Cookinham, 123 Cal App. 2d 81, 266 P.2d 63 (1954). 
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In some cases the malpractice injuries might not have been dis- 
covered at the time the release is given to the original tort-feasor. 
Further, it would seem, on principle at least, that if the malpractice 
occurred after the release was given we would have the unusual situation 
of the plaintiff’s releasing his cause of action against the doctor before 
it ever arose, 

These considerations have caused several states to change this rule 
by statute.° Even in states which have not legislated on the subject, 
there is a strong minority which holds that a release of one tort-feasor 
does not release the second if there is an express reservation of rights 
against the second.® Some courts, as here, have looked behind the written 
words of the release, receiving parol evidence in an attempt to determine 
the intent of the parties, Other courts have held outright that the release 
does not discharge other tort-feasors unless the plaintiff has received full 
compensation for the injuries or has agreed to settle for less." 

When courts admit parol evidence to determine what effect the 
parties to the release intended it to have, the defendant generally raises 
the parol evidence rule; that is, that parol evidence should not be ad- 
mitted to vary the terms of a written contract. Minority-rule states 
answer this contention in two ways, both of which are employed in the 
instant case. (1) The defendant, not being a party to the agreement, 
has no standing to raise the parol evidence rule and rely on the sanctity 
of the writing. This would seem to be sound contract law.® (2) Parol 
evidence may be admitted to show that the parties to the release were 
mutually mistaken as to some material element of fact at the time the 
release was given. The court in this case said that any unknown injuries 
constitute a mistake unless the parties expressly contract to release un- 
known injuries.” 

It is a basic principle of tort law that an injured party should be 
compensated but once for the same injury. Generally, when courts 
accept parol evidence about a release, in a suit against one other than the 
releasee, they do so to determine whether or not the plaintiff intended 
to release all rights arising out of his injuries. Did he feel that he was 
receiving full compensation from the releasee or was he releasing his 
cause of action against him for less than full compensation, intending 
to be compensated further by others liable for his injuries? Seldom, 











5 Ark. STAT. § 34-1004 (1941); Det. Cope ANN. tit. 10, § 6304 (1953); 
Micu. STAT. ANN. § 27.1683(2) (1942). Cf. La. Civit Cope art. 2203 (1952). 

6 Adams Express Co. v. Beckwith, 100 Ohio St. 348, 126 N.E. 300 (1919). 

7 McKenna v. Austin, 77 App. D.C. 228, 134 F.2d 659 (1943). 

84 CorBin, ConTRACTS § 934 (1950). 

®The release in the instant case might be construed to release unknown 
injuries. It discharged the bus company “from all claims and demands of every 
kind and nature for all injuries and damages and all effects and results thereof, 
whether past, present or future that ever may be thought of as resulting or ever 
developing at any time in the future from such accident and injuries.” 92 N.W.2d 


at 98. 
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however, do the courts question the fact that the plaintiff intended fully 
to discharge the releasee. 


In this case the court said the plaintiff would have a cause of action 
if she could prove she had not intended to release the injuries on which 
she sued the alleged subsequent tort-feasors. The court may have been 
prompted to decide on this basis because of the theory of the plaintiff’s 
argument; that is, that the original settlement was made on the basis of 
the trial judge’s ruling that the bus company was not liable for the 
subsequent aggravation of the injuries. Still, it seems they could have 
held that the plaintiff might show that she had fully released the bus 
company for a sum adequate to compensate her for the injuries caused 
directly by the fall on the bus but with an intention to reserve her rights 
to pursue the doctors for compensation for the later injuries, 


This may have been the more desirable course, for if it is the 
injuries which are to be treated as severable, and the later ones not 
released, is not the releasee still liable for these injuries? Add to this a 
relaxed rule for the admission of parol evidence on the basis of mistake, 
and the value of the release is shaken, if not destroyed. The logical 
result of this would be that defendants would feel forced to litigate in 
order to be sure that their liability was settled. 


This objection could be met in three ways. 

(1) The courts could refuse to relax the parol evidence rule as to 
mistake, but accept parol evidence on the basis that the defendant was 
not a party to the release. This might reach the desired result but would 
leave us with the anomaly that the same release could be construed to 
mean one thing in a suit against the releasee and another against the 
subsequent tort-feasor, 


(2) The court could restrict the effect of the release in discharging 
joint tort-feasors to those who are actually jomt tort-feasors, that is, those 
who acted in concert. This was the rule at common law and there are 
no apparent policy reasons for its enlargement. 

(3) An even more direct approach was taken in the recent case 
of Breen v. Peck.’ There, a real estate broker sued the defendant buyer 
for tortious interference with contract and for conspiring with the seller 
to defraud the plaintiff of his commission, the latter a “joint” tort in the 
strict sense. The defendant pleaded the release of the seller as a defense 
to both counts. The court, in rejecting the defense in both instances said, 
inter alia, that the common law rule of releases is founded in metaphysics 
rather than justice, that the rule discourages settlement and that the 
defendant is not entitled to a windfall from the release intended for 
another. The court said further that the defendant had the burden of 
proving that the release was intended to discharge him. 





10 28 N.J. 351, 146 A.2d 665 (1958). 
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This seems to be a just result. There is no apparent reason why a 
defendant should hide behind a release intended for and paid for by 
another. Further, by taking this straight-forward approach, parties may 
work out an acceptable settlement; the releasee is confidently protected 
by his release and the releasor is free to pursue other tort-feasors until 
he has been fully compensated for his injury. 

Stanley K. Laughlin, Jr. 











LOCAL TAXATION OF REALTY INCOME NOT 
PRE-EMPTED BY STATE PROPERTY TAX 


Benua v. City of Columbus, 
78 Ohio L. Abs. 152, 152 N.E.2d 550 (1958) 


Plaintiff sought a declaration that the Columbus city income tax’ 
was invalid as applied to rentals derived from certain properties situated 
within that city. Plaintiff relied on the so-called “pre-emption” doctrine® 
and the fact that the state of Ohio levies a general property tax.* The 
court held that local taxation of realty income is not pre-empted by state 
property tax. 

Simply stated, the doctrine is that the levying of a particular tax 
by the state pre-empts that field of taxation and municipalities are thereby 
precluded from levying the same or a similar tax. Three reasons have 
been advanced by the Supreme Court of Ohio as the basis of this doctrine. 

(1) It is analogous to the pre-emption doctrine which has been 
attached to the commerce clause of the federal constitution.® 

(2) Section 3, Article XVIII of the Ohio Constitution grants 
municipalities “. . . powers of local self-government . . . as are not in 
conflict with general laws.’”® 

(3) The pre-emption is an implied exercise of the power to limit 
municipal taxation granted to the General Assembly by Section 13, 
Article XVIII’ and Section 6, Article XIII*® of the Ohio Constitution. 

Recent cases have relied upon the last reason. In other words, in 
applying the pre-emption doctrine the courts are looking for an implied 
legislative intention to foreclose a particular field of taxation to the 
municipalities, 

It would seem quite clear that under the doctrine the cities could 
not levy a tax on real property outside the auspices of the state general 
property tax. The problem is to determine whether or not the pre- 
emption extends to a tax on the rentals received from real property. 





1 CoLumBus, OHIO, ORDINANCE 1073-56 (1956). 

2For a discussion of the development of the pre-emption doctrine see 
Glander and Dewey, Municipal Taxation; A Study of the Pre-emption Doctrine, 
9 Onto St. L.J. 72 (1948). 

3 On10 Rev. Cone § 5705 (1953). 

4 Haefner v. City of Youngstown, 147 Ohio St. 58, 68 N.E.2d 64 (1946). 

5 City of Cincinnati v. American Tel. & Tel. Co., 112 Ohio St. 493, 147 N.E. 
806 (1925). 

6 Thid. 

7 “Laws may be passed to limit the power of municipalities to levy taxes. ... 
See City of Cincinnati v. American Tel. & Tel. Co., supra note 5. 

8“The General Assembly shall provide for the organization of cities . . . 
and restrict their power of taxation ... so as to prevent the abuse of such power.” 
See Firestone v. City of Cambridge, 113 Ohio St. 57, 148 N.E. 470 (1925). 

® Supra note 3. 


” 
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The cases dealing with pre-emption are not numerous and few 
rules have been formulated for determining its scope in any given case. 
In Haefner v. City of Youngstown"® a municipal tax on public utility 
rates was declared invalid. The court pointed out that the state levied 
a tax on the gross receipts of utilities'’ and specifically exempted the sales 
of such utilities from the state sales tax.!2 This, it was said, indicated 
the intention of the General Assembly that the sales of utilities should 
not be subject to taxes other than the gross receipts tax. 

A similar argument was used by the court in Ohio Finance Co. v. 
City of Toledo™ to invalidate a city income tax as applied to the net 
income of a dealer in intangibles derived from the income yield of his 
intangibles. The state of Ohio taxes the owner of intangibles at five 
per cent of the their income yield.’* Dealers are exempted from this 
tax.!> The shares of such a dealer are, however, taxed at five mills of 
their fair value’ and it is provided that this latter tax shall be in lieu of 
all other taxes on the dealer’s intangible property.’” 

What the court has done in these two cases is to extend the pre- 
emption doctrine past the “same or similar” test. The court found in 
both instances that the state imdirectly taxed the event which the cities 
attempted to tax and expressly exempted that event from some other 
state tax. This, they said, as effectively pre-empted that tax field as 
would the levying of the same tax by the state. 

By applying the reasoning of the Haefner and the Ohio Finance 
cases we may develop an argument for the plaintiff. Section 5701.06 
(C)(1) of the Ohio Revised Code exempts interests in lands, and rents 
derived therefrom, from the definition of investments for purposes of 
the intangible property tax. This, it could be argued, is an expression of 
legislative intent that there shall be no tax on the incidents of land 
ownership other than the general property tax. This argument would 
be in keeping with the idea of “taxed indirectly and expressly exempted 
from another state tax” discussed in the preceding paragraph. 

However, there is not unanimous approval for the expansion of 
the pre-emption doctrine. In the Ohio Finance case, a three-judge dissent 





10 Supra note 4. 

11 Ou10 GEN. Cope § 5483 (1941) (now Onto Rev. Cope § 5727.38 (1957)). 

12 On10 GEN. Cope § 5546-2 (1951) (now Onto Rev. Cope § 5739.02(E) (2) 
(1955) ). 

13 163 Ohio St. 81, 125 N.E.2d 731 (1955). 

14 On10 Gen. Cope §§ 5638, 5638-1 (1943) (now Onto Rev. Cope §§ 5707.04 
(A) (1953), 5707.03 (A) (1956) ). 

15 Qn1o Gen. Cove § 5366 (1933) (now Onto Rev. Cope § 5711.01(A) 
(1953) ). 

16 QuH1I0 GEN. Cope § 5638-1 (1943) (now Onto Rev. Cope § 5707.03(E) 
(1956)). 

17 OnI0 GEN. Cope §§ 5409, 5414-3 (1931) (now Onto Rev. Cope § 5725.26 
(1953) ). 
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argued that the dealer was not taxed on the income yield of his intangibles 
and that the pre-emption doctrine should be more narrowly interpreted. 

The lack of certainty which the doctrine has today puts a municipal 
tax on unstable grounds until such time as every phase of it is validated 
by adjudication. This state of affairs promotes litigation and often a city 
which had hoped to obtain a new revenue source finds itself instead with 
the added expense of implementing to no avail and unsuccessfully 
defending an invalid tax. 

Governments today require sizable amounts of revenue but the 
burden of providing that revenue must not be unfairly heavy upon any 
class of individuals. In applying the doctrine the courts are attempting 
to balance these considerations. But they must balance them with a 
more or less mechanical formula which precludes a more comprehensive 
inquiry into whether or not the tax burden is being fairly distributed. 

The aforementioned constitutional provisions'® give the power to 
limit municipal taxation to the General Assembly, not the courts; and in 
keeping with the spirit of home rule it could be argued that municipal 
taxes should be upheld in the absence of a clear legislative mandate to 
the contrary. 

Stanley K. Laughlin, Jr. 





18 See notes 7, 8 supra. 








REPORTER DENIED PRIVILEGE AGAINST DISCLOSURE 
OF NEWS SOURCE 


Garland v. Torre, 


259 F.2d 545 (2d Cir. 1958), cert. dented, 358 U.S. 910 (1958) 


The plaintiff, actress Judy Garland, brought a defamation action 
against the Columbia Broadcasting System in the United States District 
Court for the Southern District of New York. The plaintiff alleged 
that the broadcasting system had made false and defamatory statements 
about her and had authorized their publication in appellant Marie Torre’s 
newspaper column. C.B.S. denied making the statements or causing 
them to be published. The columnist refused, in the course of a pre-trial 
deposition hearing, to divulge the name of the “network executive” at 
C.B.S. to whom her column attributed the statements. Upon her refusal 
to obey an order of the district court that she reveal the name of the 
source of her information, she was held in criminal contempt. The court 
of appeals affirmed, holding that the first amendment guarantee of 
freedom of the press did not relieve the journalist from the testimonial 
duty to answer questions concerning the source of news printed, and 
denying the columnist’s assertion of an evidentiary privilege against the 
order to disclose the name of her confidential source.’ 

Though conceding the validity of appellant’s contention that com- 
pulsory disclosure of a journalist’s confidential sources of information 
entails an abridgement of press freedom by imposing some limitation 
upon the availability of news, the court’s opinion eloquently maintains the 
position that this liberty must be subordinated under the Constitution 
when it threatens to impinge upon the orderly functioning of the ju- 
dicial process, fundamental to and conservative of all rights in a free 
society.” 

The civil liberties questions raised by the case of Marie Torre in- 
volve a sharp conflict of principle between the vital public right, implied 
by the first amendment, to the freest and fullest flow of public infor- 
mation, much of which information becomes available only because the 
informants are confident that their identities will not be disclosed, and 
the vital public and private right to the unhampered administration of 
justice, including the right of a litigant to enlist the judicial compulsion 
of relevant testimony.* By withholding the identity of a source, the 





1259 F.2d 545 (2d Cir. 1958). 

2See, ¢.g., Bridges v. California, 314 U.S. 252, 291 (1941) (dissenting 
opinion) ; Chambers v. Baltimore & O.R.R., 207 U.S. 142, 148 (1907). 

3 United States v. Bryan, 339 U.S. 323, 331 (1950). The instant opinion, 
supra note 1, at 549, maintains that “whether or not the freedom to invoke this 
judicial power be considered an element of Fifth Amendment due process, its 
essentiality to the fabric of our society is beyond controversy.” 8 WHIGMORE, 
Evipence § 2191 (3d ed. 1940), takes the position that the fifth amendment does 


382 











1959] RECENT DEVELOPMENTS 383 


question which goes to the heart of the instant plaintiff’s case, the 
journalist defeats this public and private right of access to due process. 
The journalist’s proposed constitutional justification of that silence which 
renders remedy unavailable to the injured party is invalidated by the 
exclusion of libelous and defamatory statements from the pale of pro- 
tection afforded by the first amendment freedom.* 

No such evidentiary privilege as that asserted by appellant to protect 
her refusal to disclose the name of her informant has been held to exist 
in the absence of a statute creating it.> Some trend of legislation is 
apparent to extend the privilege for confidential communications to 
afford reporters a statutory right to decline to identify in court, grand 
jury or legislative investigatory proceedings the sources from whom they 
had obtained published information. The number of bills which have 
been introduced and the statutes effected by twelve states® all purport to 
establish an absolute privilege. This is tantamount to a legislative de- 
cision that the public interest under the first amendment in a free flow 
of information shall be paramount to the public interest in due process 
in cases where the two come. in conflict. Leading authorities in the field 
of evidence have been emphatic in denouncing the tendency to thus 
extend the privilege to suppress relevant evidence’ except in cases in 
which the consequent harm of such interference with the rights of the 
litigant and society to compel the disclosure of pertinent facts is greatly 
outweighed by accompanying social benefits realized from the preser- 
vation of a confidential relationship.* 








secure the right to compulsory process for their witnesses to defendants, the sixth 
amendment then giving the ordinary practice special recognition in the special case 
of criminal defendants. 

4 Beauharnais v. Illinois, 343 U.S. 250, 266 (1952). 

5 See, e.g., Rosenberg v. Carroll, 99 F. Supp. 629 (D.C.S.D.N.Y. 1951) ; 
People ex rei. Mooney v. New York County, 269 N.Y. 291, 199 N.E. 415 (1936) ; 
58 AM. Jur. Witnesses § 546 (1948). 

6 The states which have enacted such statutes are: Alabama, Arizona, 
Arkansas, California, Indiana, Kentucky, Maryland, Michigan, Montana, New 
Jersey, Ohio and Pennsylvania. 

7 Morgan, Foreword to Move. Cope oF EvipENCE 22-30 (1942); 8 WicMoreE, 
EvipENCE §§ 2192, 2286 (3d ed. 1940). 

8 Morgan, id. at 7, argues that “Such a privilege [against disclosure of 
relevant data] suppresses valuable evidence to which the trier of fact is competent 
to give its proper weight. .. . If [so serious an interference with a rational inquiry 
as] privilege to suppress the truth is to be recognized at all, its limits should be 
sharply determined so as to coincide with the limits of the benefits it creates. .. .” 
Report, New York Law Revision CoMMISSION 134 (1949), recommends quali- 
fying such privilege, suggesting that the public interest in news of entertainment 
personalities should readily give way in the face of conflicting policies. Some bills 
would qualify the privilege by excepting instances in which disclosure is held 
necessary in the interests of national security. It is arguable, however, that there 
is more reason for granting the privilege in cases involving this interest than in 
those involving the interests of the administration of justice, since the public’s right 
to information is perhaps most urgent in cases where the “interests of national 
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No privilege protecting the reporter from disclosing his source 
having been created by New York® or by federal statute, there was no 
legal right upon which appellant Torre could base her suppression of 
evidence. It was unnecessary for the federal district court sitting in 
New York to decide whether federal or state law was determinative of 
the question. This issue, however, assumes paramount importance when 
considered as it might arise in a federal court sitting in Ohio’ or any 
one of the other eleven states which have granted the journalist this 
immunity by statute. 

The state law seems to control the disposition of the question under 
the doctrine of Erie R.R. v. Tompkins,’ which would ensure that “the 
outcome of the litigation in the federal court should be the same, so far 
as legal rules determine the outcome of the litigation, as it would be if 
tried in a state court.”’* The rule as to privilege allowing the admission 
or exclusion of the testimony under the instant facts, however, would 
not be determinative of the ultimate legal and factual issues in the case, 
the defamatory character of the statements alleged to have been made 
and the network’s liability therefor. It does determine whether or not 
the issues can be framed for litigation. If plaintiff cannot discover the 
network source and establish the necessary agency relationship, she is 
unable to counter the network’s denial of responsibility for the state- 
ments. The matter of privilege has nevertheless been classified as sub- 





security” can be claimed by investigators or prosecutors—a right to information 
probably obtainable in such cases only by the reporter’s pledge of anonymity to his 
source. 

® Report, New York LAw REVISION COMMISSION, supra note 8, at 23-168, 
comprehensively treats the issues raised by the enactment of such legislation and 
disapproves the proposal to enact a statute granting the privilege in New York. 

10 Onto Rev. Cope § 2739.12 (1953), grants newspaper reporters the privilege 
against revealing the source of their information. 

11 304 U.S. 64 (1938). 

12 Guaranty Trust Co. v. York, 326 U.S. 99, 109 (1945). (Emphasis added.) 
Joiner, Uniform Rules of Evidence for the Federal Court, 36 Micu. S.B.J. 34 
(1957), suggests that the courts in their attempt to define the rule-making power 
must go beyond the substance-procedure analysis and examine the policy behind 
the proposed rule to determine whether or not the purpose and effect of the rule 
involves the orderly dispatch of judicial business or is predicated on another 
broader policy of the state. And Morgan, Rules of Evidence—Substantive or 
Procedural?, 10 VANb. L. Rev. 467, 483 (1957), offers this rationale: “When legis- 
latures draft codes of procedure, they frequently, if not usually, include rules 


governing . . . the privileges of witnesses, and when they include rules as to 
evidence . . . they make provision for the use of privileged communications. This 
warrants the conclusion that when a legislature . . . delegates to the courts the 


function of regulating procedure, it intends to include the subject of privileges and 
privileged communications. ... They are nothing more or less than privileges to 
suppress the truth, and no officers . . . other than the judiciary have the constant 
opportunity to observe them in operation and the skill to determine how far and 
in what respects they interfere with the orderly and effective administration of 
justice.” 
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stance in terms of the Erie substance-procedure dichotomy, and thus 
declared beyond the rule-making power.” 

Federal Rule 43 rejects this as the sole test and requires the appli- 
cation of a three-pronged test of admissibility: 

All evidence shall be admitted which is admissible under the 

statutes of the United States, or under the rules of evidence 

heretofore applied in the courts of the United States on the 
hearing of suits in equity, or under the rules of evidence applied 

in the courts of general jurisdiction of the state in which the 

United States court is held. In any case, the statute or rule 

which favors the reception of the evidence governs. . . .™ 
As the policy of the rule favors the admission of evidence, and testi- 
mony as to a journalist’s source being “admissible under the statutes of 
the United States” absent a statute providing for its exclusion, it would 
appear that a federal rule denying the privilege should control over a 
state statute restricting admissibility..° Rule 43 has been interpreted to 
indicate that the Erie doctrine does not preclude the adoption of federal 
evidence rules,’® but in the field of privilege state law has been held to 
be supreme.’” One federal district court, though stating it did not con- 
sider the matter one of substance and thus was not bound by Erie to 
apply the state law in determining whether evidence was privileged 
under the federal rule relating to the scope of examination of deponents, 
felt itself nevertheless bound to recognize the state statute creating the 
privilege as the “clear and unequivocal pronouncement of the public 
policy of the state in which [the federal court] sits.””* 

Putting aside considerations of the wisdom or folly of the state 
legislatures in clothing the sources of a journalist’s information with 
secrecy, it is submitted that such statutory grants of privilege should be 
considered as no more than a part of the judicial machinery and method 





13 F.g., Berdon v. McDuff, 15 F.R.D. 29 (D.C.E.D. Mich. 1953). 

14 Fep. R. Civ. P. 43(b). 

15 See Green, The Admissibility of Evidence under the Federal Rules, 
55 Harv. L. Rev. 197, 203-05 (1941), which under this analysis would allow the 
federal court to use its discretion as to whether the privilege would apply in any 
given case. 

16 Sibbach v. Wilson, 312 U.S. 1 (1941), sustained the federal requirement 
for a physical examination against the contention that one would not be available 
in the state courts. 

17 Supra note 12. 5 Moore, Feperat Practice { 43.07, at 1332-33 (3d ed. 
1951), argues that state statutes would control since the state statutes were fol- 
lowed by the federal equity courts. Green, supra note 14, questions the validity of 
this premise. 

13 Ex parte Sparrow, 14 F.R.D. 351 (D.C.N.D. Ala. 1953). In this first federal 
case dealing with the claim of privilege by a journalist with respect to the sources 
of his information, the court stated that it was not bound to apply Alabama law 
granting the privilege in interpreting Rule 26, which permits examination of 
deponents “regarding any matter not privileged which is relevant to the subject 
matter involved in the pending action. .. .” (Emphasis added.) 
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which the state devises because it has adjudged the particular procedure 
to contribute to the most efficient operation of its particular judicial 
machine. Considering the validity of federal evidence rules, the United 
States Supreme Court has declared the test to be “whether a rule really 
regulates procedure, . . . the judicial process for enforcing rights and 
duties recognized by substantive law and for justly administering remedy 
and redress for disregard or infraction of them... .”"” 

In diversity cases the federal courts are vested with the power to 
enforce substantive rights as recognized by the state and to justly ad- 
minister relief. It would seem to strip the gears of the federal judicial 
machinery to require it to conform, under what is well-criticized as a 
misapplication of the Erie decision, to state statutes at variance with its 
judgment as to the manner and means by which it can most efficiently 
function to give operational effect to the state’s substantive law. 


Ruth §. Harwitz 





19 Supra note 16, at 14. 





